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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO
Plaintiff/Respondent

vs.

)
)
)
)

SUPREME COURT NUMBER
44388

)

Russell Allen Passons
Defendant/Appel Iant

)
)
)

CLERK'S RECORD

APPEAL FROM THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICTD
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
THE HONORABLE RICH CHRISTENSEN, PRESIDING JUDGE
FIRST JUDICIAL DISTRICT, PRESIDING

MS. SARA B. THOMAS
STATE APPELLATE
PUBLIC DEFENDER
3647 LAKE HARBOR LN
BOISE ID
83706

Russell Allen Passons

MR. LAWRENCE WASDEN
ATTORNEY GENERAL
STATE OF IDAHO
700 W JEFFERSON, STE 210
BOISE
ID
83720-0010
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Date: 10/4/2016

First Judicial District Court· Kootenai County

Time: 09:57 AM

ROA Report

Page 1 of 8

User: KIPP

Case: CR-2012-0011152 Current Judge: Rich Christensen
Defendant: Passons, Russell Allen

State of Idaho vs. Russell Allen Passons
Judge

Date

Code

User

7/1/2012

NOTE

LSMITH

Judge Luster

To Be Assigned

7/2/2012

NCRF

LSMITH

New Case Filed - Felony

To Be Assigned

CRCO

LSMITH

Criminal Complaint

Robert B. Burton

AFPC

LSMITH

Affidavit Of Probable Cause

To Be Assigned

ORPC

LSMITH

Order Finding Probable Cause

Robert B. Burton

WARI

LSMITH

Warrant Issued - Arrest Bond amount: 100000.00 Robert B. Burton
Defendant: Passons, Russell Allen ISSUED
7/2/12

csos

LSMITH

Case Status Order *******SEALED*******

To Be Assigned

XSEA

LSMITH

Case Sealed

To Be Assigned

STAT

LSMITH

Case status changed: Inactive

To Be Assigned

HRSC

POOLE

Hearing Scheduled (Arraignment/First
Appearance 08/03/2012 02:00 PM)

Robert B. Burton

STAT

POOLE

Case status changed: Reopened

To Be Assigned

WRTA

POOLE

Arrest Warrant Returned, Served Defendant:
Passons, Russell Allen

To Be Assigned

CSOR

POOLE

Case Status Order *****OPEN*****

To Be Assigned

XUNS

POOLE

Case Unsealed

To Be Assigned

ARRN

POOLE

Hearing result for Arraignment/First Appearance
scheduled on 08/03/2012 02:00 PM:
Arraignment / First Appearance

Robert B. Burton

CRNC

POOLE

No Contact Order: Criminal No Contact Order
Filed Comment: STAY 300FT AWAY FROM
Expiration Days: 366 Expiration Date: 8/4/2013

Robert B. Burton

ORPD

POOLE

Defendant: Passons, Russell Allen Order
Appointing Public Defender Public defender
Public Defender

Robert B. Burton

HRSC

HOFFMAN

Hearing Scheduled (Preliminary Hearing Status
Conference 08/16/2012 08:30 AM)

Robert Caldwell

HRSC

HOFFMAN

Hearing Scheduled (Preliminary Hearing
08/17/2012 01 :30 PM)

Scott Wayman

HOFFMAN

Notice of Preliminary Hearing Status Conference To Be Assigned
and Preliminary Hearing

8/3/2012

8/6/2012

NCOS

MCCANDLESS No Contact Order Served

8/7/2012

OR5B

BROWN

Order On Idaho Criminal Rule 5(b )appearance

To Be Assigned

NOTC

BROWN

Notification Of Rights

To Be Assigned

PRQD

BROWN

Plaintiffs Request For Discovery

To Be Assigned

PRSD

BROWN

Plaintiffs Response To Discovery

To Be Assigned

SUBF

CRUMPACKER Subpoena Return/found 8/9/12 VEK

To Be Assigned

SUBF

CRUMPACKER Subpoena Return/found 8/9/12 MRE

To Be Assigned

8/8/2012
8/13/2012

Russell Allen Passons
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User: KIPP

Case: CR-2012-0011152 Current Judge: Rich Christensen
Defendant: Passons, Russell Allen

State of Idaho vs. Russell Allen Passons
Date

Code

User

8/14/2012

NAPH

BROWN

Notice of Appearance, Request for Timely
Preliminary Hearing, Motion for Bond Reduction
and Notice of Hearing

To Be Assigned

DRQD

BROWN

Defendant's Request For Discovery

To Be Assigned

ORSO

BROWN

Defendant's Response To Discovery

To Be Assigned

HRVC

BURRINGTON

Hearing result for Preliminary Hearing scheduled Scott Wayman
on 08/17/2012 01:30 PM: Hearing Vacated

CONT

BURRINGTON

Hearing result for Preliminary Hearing Status
Robert Caldwell
Conference scheduled on 08/16/2012 08:30 AM:
Continued

HRSC

MITCHELL

Hearing Scheduled (Preliminary Hearing Status
Conference 08/30/2012 08:30 AM)

Scott Wayman

HRSC

MITCHELL

Hearing Scheduled (Preliminary Hearing
08/31/2012 01 :30 PM)

Robert B. Burton

MITCHELL

Notice of Preliminary Hearing Status Conference To Be Assigned
and Preliminary Hearing
Subpoena Return/found 8/21/12 MRE

To Be Assigned

Subpoena Return/found 8/23/12 VEK

To Be Assigned

8/16/2012

8/17/2012

Judge

8/23/2012

SUBF

8/27/2012

SUBF

CRUMPACKER
CRUMPACKER

8/30/2012

CONT

BUTLER

Hearing result for Preliminary Hearing scheduled Robert B. Burton
on 08/31/2012 01 :30 PM : Continued - OF
Request

HRHD

BUTLER

Hearing result for Preliminary Hearing Status
Scott Wayman
Conference scheduled on 08/30/2012 08:30 AM :
Hearing Held

HRSC

BUTLER

Hearing Scheduled (Motion to Withdraw
08/31/2012 01 :30 PM)

Robert B. Burton

BUTLER

Notice of Hearing

Robert B. Burton

8/31/2012

HRHD

ROHRBACH

Hearing result for Motion to Withdraw scheduled Robert B. Burton
on 08/31/2012 01 :30 PM : Hearing Held - denied

9/4/2012

HRSC

MITCHELL

Hearing Scheduled (Preliminary Hearing Status
Conference 09/11/2012 08:30 AM)

Clark A. Peterson

HRSC

MITCHELL

Hearing Scheduled (Preliminary Hearing
09/13/2012 01:30 PM)

Clark A. Peterson

MITCHELL

Notice of Preliminary Hearing Status Conference To Be Assigned
and Preliminary Hearing

MNCN
MOTN
ORDR
SUBF

BROWN
BROWN
ALBERS
BAXLEY

Motion To Continue

To Be Assigned

Motion To Proceed

To Be Assigned

Order in Re: counsel

Robert B. Burton

SUBF

BAXLEY

Subpoena Return/found on 09/07/12 served VEK To Be Assigned

HRHD

MOLLETT

Hearing result for Preliminary Hearing Status
Clark A. Peterson
Conference scheduled on 09/11/2012 08:30 AM:
Hearing Held

9/5/2012

9/11/2012

Russell Allen Passons

Subpoena Return/found on 09/07/12 served MRE To Be Assigned
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Case: CR-2012-0011152 Current Judge: Rich Christensen
Defendant: Passons, Russell Allen

State of Idaho vs. Russell Allen Passons
Judge

Date

Code

User

9/13/2012

BOUN

STOKES

Hearing result for Preliminary Hearing scheduled Clark A. Peterson
on 09/13/2012 01 :30 PM: Bound Over (after
Prelim)

MOTN

STOKES

Motion to Continue Preliminary Hearing

ORDR

STOKES

Order to Continue Preliminary Hearing - DENIED Clark A. Peterson

MOTN

STOKES

Motion for Disqualification of Judge w/ out Cause Clark A. Peterson
Rule 25(a) - DENIED

ORHD

STOKES

Order Holding Defendant

Clark A. Peterson

9/14/2012

INFO

HAMILTON

Information

John P. Luster

9/18/2012

LETO

HAMILTON

Letter From Defendant

John P. Luster

MNPH

HAMILTON

Motion For Preparation Of Preliminary Hearing
Transcript

John P. Luster

MOTN

HAMILTON

Motion for Unlimited Law Library Time and Legal John P. Luster
Supplies

MISC

HAMILTON

Counter Offer to Pretrial Settlement Offer

MOTN

MCCANDLESS Motion to Enter Not Guilty Plea

John P. Luster

NOTC

MCCANDLESS Notice to Court of Writ of Mandamus

John P. Luster

MISC

BROWN

Certificate Of Delivery - To Clerk Of the Court,
and Prosecuting Attorney

John P. Luster

EXPR

BROWN

Ex Parte Application For Funds For 2900.00
Funds to hire a Defense Expert Witness

John P. Luster

MISC

BROWN

Certificate Of Delivery - To Clerk Of The Court,
and Prosecuting Attorney

John P. Luster

MOTN

BROWN

Request For Motions Hearing Before Honorable
Court

John P. Luster

KITE

MCCANDLESS Inmate Request Form Re: Motion

PETN

BIELEC

Petition For Writ Of Mandamus

John P. Luster

ORPH

BIELEC

Order For Preparation Of Preliminary Hearing
Transcript

John P. Luster

DFWP

BIELEC

Defendant's Written Plea - Not Guilty

John P. Luster

HRSC

BIELEC

Hearing Scheduled (Plea Confirmation
10/16/2012 03:00 PM) and various motions by
defendant

John P. Luster

BIELEC

Notice of Hearing

John P. Luster

9/20/2012
10/2/2012

10/4/2012

10/10/2012
10/16/2012

Clark A. Peterson

John P. Luster

John P. Luster

HRVC

BIELEC

Hearing result for Plea Confirmation scheduled
John P. Luster
on 10/16/2012 03:00 PM: Hearing Vacated and
various motions by defendant

HRSC

BIELEC

Hearing Scheduled (Arraignment in District Court John P. Luster
10/16/2012 03:00 PM) and various motions by
def

BIELEC

Amended Notice of Hearing

John P. Luster

LETO

BROWN

Letter From Defendant- RE: Motions

John P. Luster

ORPD

BOOTH

Order Appointing Public Defender

John P. Luster

Russell Allen Passons
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Case: CR-2012-0011152 Current Judge: Rich Christensen
Defendant: Passons, Russell Allen

State of Idaho vs. Russell Allen Passons
Date

Code

User

10/16/2012

DCHH

BOOTH

Hearing result for Arraignment in District Court
scheduled on 10/16/2012 03:00 PM: District
Court Hearing Held
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing
estimated: under 100 pages

John P. Luster

HRSC

BOOTH

Hearing Scheduled (Pre-Trial Conference
01/18/2013 09:30 AM)

John P. Luster

HRSC

BOOTH

Hearing Scheduled (Jury Trial Scheduled
01/22/2013 09:00 AM) TRIALS ARE
SCHEDULED FOR A TWO WEEK PERIOD

John P. Luster

BOOTH

Judge

Notice of Hearing

John P. Luster

10/19/2012

NINT

MCCANDLESS Notice Of Intent to Produce 404(b) Evidence

John P. Luster

10/29/2012

WITP

BROWN

Witness List - Plaintiff's

John P. Luster

PSRS

BROWN

Plaintiff's Supplemental Response To Discovery

John P. Luster

SUBF

MCKEON

Subpoena Return/found - 10/29/12 JCC

John P. Luster

SUBF

CRUMPACKER Subpoena Return/found 10/30/12 JWC

John P. Luster

SUBF

CRUMPACKER Subpoena Return/found 10/29/12 RWB

John P. Luster

SUBF

CRUMPACKER Subpoena Return/found EJR 10/29/12

John P. Luster

SUBF

CRUMPACKER Subpoena Return/found TWP 10/26/12

John P. Luster

SUBF

CRUMPACKER Subpoena Return/found 10/29/12 IKH

John P. Luster

MISC

BROWN

Request For Stamped And Filed Copy Writ
Mandate, Calender Date For Hearing

John P. Luster

11/5/2012

WRST

MCKEON

Writ Returned/Satisfied 10/31/12

John P. Luster

11/7/2012

CRUMPACKER Return Of Service BKK 11 /1 /12

John P. Luster

11/8/2012

RTSV
RTSV

CRUMPACKER Return Of Service SAS 11 /6/12

John P. Luster

11/9/2012

SUBF

CRUMPACKER Subpoena Return/found 11/2/12 LCB

John P. Luster

11/13/2012

SUBF

MCKEON

Subpoena Return/found - TH

John P. Luster

11/28/2012

PSRS

BROWN

Plaintiff's Supplemental Response To Discovery

John P. Luster

11/29/2012

RTSV

CRUMPACKER Return Of Service DERS 10/31/12

12/17/2012

MATT

CAMPBELL

SUBF

CRUMPACKER Subpoena Return/found 12/13/12 VEK

12/19/2012

PSRS

BROWN

Plaintiff's Supplemental Response To Discovery

12/24/2012

NINT

OREILLY

Notice Of Intent To Impeach Under I.RE. 609(8) John P. Luster

12/26/2012

BOOTH

Order Extending Time for Transcript Preparation

John P. Luster

12/28/2012

ORDR
PRJI

LSMITH

Plaintiff's Requested Jury Instructions

John P. Luster

1/2/2013

MISC

BOOTH

++++DENIED++++ order granting unlimited law
library access and legal supplies - submitted by
defendant

John P. Luster

11/1/2012

1/14/2013

Motion & Affidavit for Extension of Time on
Transcript

SUBF
CRUMPACKER Subpoena Return/found
1/10/13 MRE
Russell
Allen Passons
44388

John P. Luster
John P. Luster
John P. Luster
John P. Luster

John P. Luster
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Case: CR-2012-0011152 Current Judge: Rich Christensen
Defendant: Passons, Russell Allen

State of Idaho vs. Russell Allen Passons
Date

Code

User

1/15/2013

NOPH

CAMPBELL

Notice Of Lodging Of Preliminary Hearing
Transcript

John P. Luster

LODG

CAMPBELL

Lodged - Transcript - Preliminary Hearing

John P. Luster

RCPH

OREILLY

Receipt Of Preliminary Hearing Transcript PD

John P. Luster

RCPH

OREILLY

Receipt Of Preliminary Hearing Transcript KCPA John P. Luster

FILE

CRUMPACKER New File Created******3******(expando)Judges
Notes

1/17/2013

MOTN

MCCANDLESS Motion Requiring Kootenai County Sheritrs Office John P. Luster
to Accept Clothing for Defendant to Wear During
Jury Trial

1/18/2013

DCHH

BOOTH

Hearing result for Pre-Trial Conference
scheduled on 01/18/2013 09:30 AM: District
Court Hearing Held
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing
estimated : under 100 pages

John P. Luster

ORDR

BOOTH

Order setting trial priority - #1 priority 1/28/13
Judge Simpson

John P. Luster

PSRS

BROWN

Plaintitrs Supplemental Response To Discovery

John P. Luster

NINT

MCCANDLESS Notice Of Intent to Produce 404(b) Evidence

John P. Luster

OBJT

BROWN

John P. Luster

OBJT

MCCANDLESS Objection to 404(8) Evidence

John P. Luster

ORJI

BROWN

John P. Luster

MOTN

MCCANDLESS Motion to File Second Amended Information

MNDS

BROWN

Motion To Dismiss Charge Of Burglary

ORDR

ROHRBACH

Order Requiring Kootenai County Sheritrs Office Charles W. Hosack
to Acept Clothing for Defendant to Wear During
Jury Trial

1/25/2013

FILE

CRUMPACKER New File Created**********2***********

1/28/2013

JTST

BOOTH

Jury Trial Started

John P. Luster

1/29/2013

VERD

BOOTH

Verdict - GUilTY ALL 3 COUNTS

John P. Luster

FOGT

BOOTH

Hearing result for Jury Trial Scheduled scheduled John P. Luster
on 01/28/2013 09:00 AM : Found Guilty After
Trial

MISC

BOOTH

Jury Instructions (given)

John P. Luster

HRSC

BOOTH

Hearing Scheduled (Sentencing 03/25/2013
03:00 PM)

John P. Luster

PSIO1

BOOTH

Pre-Sentence Investigation Evaluation Ordered & John P. Luster
Sentencing Date

MISC

BOOTH

Ruling on Exhibits

John P. Luster

HRSC

BOOTH

Hearing Scheduled (Court Trial Scheduled
02/15/2013 11 :00 AM) Re: Enhancement

John P. Luster

1/22/2013

1/23/2013

1/24/2013

1/30/2013

2/4/2013

Russell Allen Passons
BOOTH

Judge

Objection To 609(A) Evidence
Defendant's Requested Jury Instructions

44388
Notice of Hearing

John P. Luster

John P. Luster
John P. Luster

John P. Luster

John P. Luster
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User: KIPP

Case: CR-2012-0011152 Current Judge: Rich Christensen
Defendant: Passons, Russell Allen

State of Idaho vs. Russell Allen Passons
Judge

Date

Code

User

2/15/2013

DCHH

BOOTH

Hearing result for Court Trial Scheduled
scheduled on 02/15/2013 11 :00 AM: District
Court Hearing Held
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing
estimated: Re: Enhancement under 100
pages

John P. Luster

3/11/2013

KITE

LSMITH

Inmate Request Form Complete Eval

John P. Luster

3/14/2013

MISC

BOOTH

Declaration of Defendant in Criminal Case CR
2012-0011152 for the Record on Appeal (Ex
Parte)

John P. Luster

ORDR

HAMILTON

Judgment of Acquittal on Part Ill of the
Information, Persistent Violater

John P. Luster

SUBC

CARROLL

Substitution Of Counsel

John P. Luster

PSIR

CARROLL

John P. Luster

FILE

CARROLL

Presentence Investigation Report
Document sealed
New File Created #4 PSI

MNCN

POOLE

Motion To Continue

John P. Luster

DCHH

BOOTH

Hearing result for Sentencing scheduled on
03/25/2013 03:00 PM: District Court Hearing
Held
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing
estimated: CLERK - DO NOT REMOVE THIS
HEARING under 100 pages

John P. Luster

CONT

BOOTH

Hearing result for Sentencing scheduled on
John P. Luster
03/25/2013 03:00 PM: Continued CLERK - DO
NOT REMOVE THIS HEARING

HRSC

BOOTH

Hearing Scheduled (Sentencing 04/12/2013
08:00 AM)

John P. Luster

BOOTH

Notice of Hearing

John P. Luster

3/21/2013

3/25/2013

John P. Luster

3/29/2013

ORDR

BOOTH

Order to Continue

John P. Luster

4/12/2013

DCHH

BOOTH

Hearing result for Sentencing scheduled on
04/12/2013 08:00 AM: District Court Hearing
Held
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing
estimated: under 100 pages

John P. Luster

CONT

BOOTH

Continued - sentencing 4/12/13

John P. Luster

HRSC

BOOTH

Hearing Scheduled (Sentencing 06/03/2013
03:00 PM)

John P. Luster

BOOTH

Notice of Hearing

John P. Luster

PSMH1

BOOTH

Russell Allen Passons

Order for Pre-Sentence Investigation Report and John P. Luster
Mental Health Assessment, Substance Abuse
Evaluation & Sentencing Date
44388
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Case: CR-2012-0011152 Current Judge: Rich Christensen
Defendant: Passons, Russell Allen

State of Idaho vs. Russell Allen Passons
Date

Code

User

4/12/2013

PLEA

HAMILTON

A Plea is entered for charge: - GT (118-905
Assault-Aggravated)

John P. Luster

PLEA

HAMILTON

A Plea is entered for charge: - GT (118-905
Assault-Aggravated)

John P. Luster

PLEA

HAMILTON

A Plea is entered for charge: - GT (118-1401
Burglary)

Rich Christensen

5/10/2013

ADMR

VIGIL

Administrative assignment of Judge (batch
process)

5/17/2013

APSI

CARROLL

6/3/2013

DCHH

BOOTH

Addendum to the Pre-Sentence Investigation
Document sealed
Hearing result for Sentencing scheduled on
06/03/2013 03:00 PM: District Court Hearing
Held
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing
estimated: under 100 pages

SNPF

HAMILTON

Sentenced To Pay Fine (118-905
Assault-Aggravated)

Rich Christensen

SNIC

HAMILTON

Sentenced To Incarceration (118-905
Assault-Aggravated) Confinement terms:
Penitentiary determinate: 5 years.

Rich Christensen

SNIC

HAMILTON

Sentenced To Incarceration (118-905
Assault-Aggravated) Confinement terms:
Penitentiary determinate: 10 years. Penitentiary
indeterminate: 10 years.

Rich Christensen

SNIC

HAMILTON

Sentenced To Incarceration (118-1401 Burglary)
Confinement terms: Penitentiary determinate: 5
years. Penitentiary indeterminate: 5 years.

Rich Christensen

STAT

HAMILTON

Case status changed: closed pending clerk
action

Rich Christensen

6/5/2013

JDMT

HAMILTON

Judgment and Sentence

Rich Christensen

7/17/2013

MOTN

CARROLL

Motion for Appointment of State Appellate Public Rich Christensen
Defender In Direct Appeal; Retaining Trial
Counsel for Residual Purposes

7/18/2013

APSC

CARROLL

Appealed To The Supreme Court

Rich Christensen

APSC

CARROLL

Amended Appealed To The Supreme Court

Rich Christensen

7/22/2013

ORPD

BOOTH

Order to Appoint State Appellate Public
Defender

Rich Christensen

8/13/2013

ORDR

MCCANDLESS Order Re: Amended Notice of Appeal

8/27/2013

ANOA

OREILLY

Second Amended Notice of Appeal

9/11/2013

NAPL

OREILLY

Notice Of Appeal Due Date From Supreme Court Rich Christensen

11/12/2013

NLTR

MCCANDLESS Notice of Lodging Transcript pg360 Keri Veare

11/19/2013

CERT

OREILLY

Certificate Of Mailing Appeal AG and ST Pd

Rich Christensen

NOTC

OREILLY

Notice Sent to Supreme Court Served Counsel
44388
Fax #5681

Rich Christensen

Russell Allen Passons

Judge

Rich Christensen
Rich Christensen

Rich Christensen
Rich Christensen
Rich Christensen
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Case: CR-2012-0011152 Current Judge: Rich Christensen
Defendant: Passons, Russell Allen

State of Idaho vs. Russell Allen Passons
Date

Code

User

12/18/2013

CERT

OREILLY

Certificate Of Mailing Appeal Supreme Court

Rich Christensen

4/14/2014

MOTN

HODGE

Motion to Augment the Record and Statement in
Support Thereof

Rich Christensen

1/15/2015

OPIN

LUCKEY

Opinion Filed No. 4

Rich Christensen

1/20/2015

OPIN

MMILLER

Opinion Filed No. 4

Rich Christensen

2/6/2015

PETN

MMILLER

Petition For Review

Rich Christensen

5/4/2015

REMT

MCCANDLESS Remittitur - No Further Action per 124

Rich Christensen

7/2/2015

NIDE

TBURTON

Notice Of Intent To Destroy Exhibits

Rich Christensen

4/28/2016

MOTN

SANCHEZ

Motion to Correct Illegal Sentence

Rich Christensen

5/16/2016

HRSC

BOOTH

Hearing Scheduled (Motion 06/24/2016 08:00
AM) to correct illegal sentence

Rich Christensen

NOTH

MCCANDLESS Notice Of Hearing

6/8/2016

BROM

SANCHEZ

Brief in Opposition to Motion

Rich Christensen

6/22/2016

MISC

LUNNEN

Reply To State's Objection To Correct Illegal
Sentence

Rich Christensen

6/24/2016

DCHH

BOOTH

Hearing result for Motion scheduled on
06/24/2016 08:00 AM: District Court Hearing
Held
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing
estimated: to correct illegal sentence under
100 pages

Rich Christensen

DENY

BOOTH

Rich Christensen
Hearing result for Motion scheduled on
06/24/2016 08:00 AM: Motion Denied to correct
illegal sentence

6/27/2016

FILE

JLEIGH

New File Created #5

Rich Christensen

7/1/2016

ORDR

BOOTH

Order Denying Defendant's Rule 35 Motion

Rich Christensen

7/25/2016

APSC

KIPP

Appealed To The Supreme Court

Rich Christensen

MNPD

KIPP

Motion For Appointment Of State Appellate
Public Defender

Rich Christensen

7/28/2016

ORDR

BOOTH

Order for Appointment of State Appellate Public
Defender

Rich Christensen

8/16/2016

ORDR

KIPP

Order Augmenting Prior Appeal

Rich Christensen

NAPL

KIPP

Notice Of Appeal Due Date From Supreme Court Rich Christensen

9/6/2016

ANOA

SANCHEZ

Amended Notice of Appeal

9/8/2016

NAPL

KIPP

Amended Due Dates Notice Of Appeal Due Date Rich Christensen
From Supreme Court

Russell Allen Passons

Judge
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SARA B. THOMAS
State Appellate Public Defender
State of Idaho
1.S.B. #5867
ERIK R. LEHTINEN
Chief, Appellate Unit
I.S.B. #6247
JASON C. PINTLER
Deputy State Appellate Public Defender
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IN THE SUPREME COURT OF THE STATE OF IDA
STATE OF IDAHO,
CASE NO. 41288
Plaintiff-Respondent,
KOOTENAI CNTY NO. CR 2012-11152

V.
MOTION TO AUGMENT THE
RECORD AND STATEMENT
IN SUPPORT THEREOF

RUSSELL PASSONS,
Defendant-Appellant.

COMES NOW, defendant-appellant Russell Passons, through Jason C. Pintler,
Deputy State Appellate Public Defender, and moves the Court pursuant to Idaho
Appellate Rule 30, for an order augmenting the record in the above-entitled appeal with
a copy of the following documents:
1)

Notice of Intent to Provide 404(b) Evidence, filed October 19, 2012 (a
copy of which is attached to this motion); and

2)

Notice of Intent to Provide 404(b) Evidence, filed January 22, 2013 (a
copy of which is attached to this motion).

Mr. Passons objected to the State's introduction of certain evidence admitted
against him pursuant to I.R.E. 404(b), and he intends to raise the district court's denial
of his objection as an issue on appeal. The attached documents were submitted by the
State in during the district court proceedings and are relevant to this Court's
MOTION TO AUGMENT THE RECORD AND STATEMENT IN SUPPORT THEREOF
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consideration of Mr. Passons' appellate issue. Furthermore, "[i]t is well established that
an appellant bears the burden to provide an adequate record upon which the appellate
court can review the merits of the claims of error, ... and where pertinent portions of the
record are missing on appeal, they are presumed to support the actions of the trial
State v. Coma, 133 Idaho 29, 34, (Ct. App. 1999) (citation omitted).

court."

The

requested items are currently missing from the record on appeal. Unless made part of
the record, they will be presumed to support the district court's order denying
Mr. Passons' objection to the introduction of the disputed 404(b) evidence against him.
Therefore, he requests that the attached documents be made part of the record on
appeal.
Counsel for the respondent has not been contacted in regard to the instant
motion.
DATED this 7th day of April, 2014.

JAS
C. PINTLER
De uty State Appellate Public Defender

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this 7th day of April, 2014, caused a true and
correct copy of the attached MOTION TO AUGMENT THE RECORD AND
STATEMENT IN SUPPORT THEREOF to be hand delivered to Attorney General's
mailbox at Supreme Court for:
KENNETH K. JORGENSEN
ATTORNEY AT LAW
DEPUTY ATTORNEY GENERAL
P.O. BOX 83720
BOISE, ID 83720-0010

EVAN A. SMITH
Administrative Assistant
JCP/eas
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STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
V.

RUSSELL ALLEN PAS SONS,
Defendant-Appellant.
TO:

S1:1preme Court Docket No. 41288
Kootenai County D.C. No. 201211152

FIRST JUDICIAL DISTRICT, COUNTY OF KOOTENAI.

The Court having announced its Opinion in this cam~e January 15, 2015, and
having denied Appellant's Petition for Review on April) j, 2015; therefore,
IT IS HEREBY ORDERED that the District Court shall forthwith comply with
the directive of the Opinion, if any action is required.
DATED this

:f 1

day of April, 2015.

Clerk of the Court of Appeals
STATE OF IDAHO
cc:

Counsel of Record
District Court Clerk
District Judge
Publisher(s)
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WALSH & TAYLOR PLLC
923 N. 3rd Street
Coeur d'Alene, ID 83814
Telephone: (208) 665-7400
Facsimile: (208) 765-4636
ISBN: 6867
Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,
vs.
RUSSELL ALLEN PASSONS,
Defendant.

)

~

Case No. CR-2012-11152

)
MOTION TO CORRECT
)
ILLEGAL SENTENCE
)
)
)
)
)

----------------)
COMES NOW, the above-entitled Defendant, RUSSELL A. PASSONS, by and through
his attorney of record, STACI ANDERSON, Conflict Public Defender, and hereby files his
Motion to Correct an Illegal Sentence.
Mr. Passons was convicted of aggravated assault by using a knife to threaten a WaJmart
security guard who confronted him regarding a store theft. Passons' sentence was enhanced by
15 years pursuant to Idaho Code §19-2520 based upon his use of the knife. Passons claims that

§ 19-2520 does not apply to this case, and that the enhanced sentence is an illegal sentence
requiring correction.
According to Idaho Criminal Rule 35(a) and Idaho case law, a motion to correct an il1egaJ
sentence involving double punishment may be filed at any time.
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Facts and Circumstances
On June 21, 2012 Mr. Passons went to a Wal.mart store in Post Falls, Idaho. Trial

testimony established that he removed a baby stroller without paying for it, then returned to the
store and removed a TV without payment. Two Wa]mart employees testified that, when they
confronted Mr. Passons, he removed a folding knife from his pocket and pointed it at them.
Passons was charged with burglary (Count III) and two counts of aggravated assault, one
for each employee (Counts I and II). The assault involved allegations that Passons removed a
knife from his pocket; it was charged as aggravated assault because the knife was used as a
deadly weapon; and the prosecution alleged the use of a deadly weapon (the knife) in the
commission of a crime as a sentencing enhancer pursuant to Idaho Code (IC) §19-2520. (See
Exhibit I - Information.)
A jury convicted Passons of the crimes; District Judge Luster convicted him of the
enhancement after a jury waiver.
At the June 3, 2013 sentencing Passons received a maximum five (5) year fixed prison
sentence on Count I for aggravated assault by using a knife against employee Erlandson. As to
Count II, the aggravated assault with the enhancement against employee Kilian, the Judge
imposed an enhanced unified sentence of twenty (20) years with ten (10) years determinate~ and
imposed as to Count III, burglary, a unified sentence of ten (10) years with five (5) years
determinate. All sentences run concurrently. (Judge Christensen was the sentencing judge, with
trial Judge Luster retiring during the time between conviction and sentence.)
Essentially, Passons received a 20 year sentence with a IO year minimum. Without the
enhancement, the essential concurrent sentences would be IO years with a 5 year minimum.
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Passons' convictions and sentences were upheld on appeal. However, no one raised the
issue that Count II's 20-year sentence is illegal in this case.
Rule 3S(a) applies to this case.

Rule 35(a) is an appropriate vehicle to address Passons' double jeopardy issue. "The
court may correct a sentence that is illegal from the face of the record at any time." See also
State v. Moad, 156 Idaho 654 at 657,330 P.3d 400 at 403 (Ct.App. 2014):

Whether the double jeopardy bar precludes multiple punishments
for convictions obtained in a single case could be raised by the
defense in a post-verdict motion, at sentencing, or in a Rule 35
motion.
See also "We reject that request [from the prosecution to affirm on other grounds]
because a double jeopardy claim may properly be brought in a Rule 35 motion." State v.
McKinney, 153 Idaho 837 at 841,291 P.3d 1036 at 1040 (2013).

However, not every contested sentence is an illegal sentence for proposes of Rule 35(a).
Therefore, we hold that the interpretation of 'illegal sentence'
under Rule 35 is limited to sentences that are illegal from the face
of the record, i.e., those sentences that do not involve significant
questions of fact nor an evidentiary hearing to determine their
illegality.
State v. Clements, 148 Idaho 82 at 87,218 P.3d 1143 at I 148 (2009). Thus, Rule 35(a) may be

used only to resolve legal questions surrounding the defendant's sentence and not to resolve
factual issues. Id. at 88,218 P.3d at 1149.
The face of the record in Passons' case shows that one act, the use of a knife, was alleged
and found for purposes of proving the crime of assault, of proving the crime of aggravated
assault, and proving the existence of an enhancement. (See Exhibit 1, the Information in this
case, and Exhibit 2, the Judgment and Sentence.) Resolution of this double punishment issue
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does not involve significant questions of fact nor require an evidentiary hearing to detennine its
illegality.
Correcting this illegal sentence is proper under ICR Rule 35(a).
Error in Sentencing

Idaho's deadly weapon enhancement statute, along with the federal and state
constitutions, create a subset of crimes that cannot be enhanced under § 19-2520. As described
and argued below, that subset consists of crimes for which a deadly weapon is a necessary
element of that underlying crime (unless the deadly weapon is a firearm).
Thus, the subset of crimes that cannot be enhanced includes Mr. Passons' aggravated
assault conviction. The enhanced sentence imposed upon Mr. Passons was an illegal sentence.
In closing argument, the prosecutor told the jury that when Passons pulled the knife from
his pocket and opened the blade, that was a threat; and when Passons pointed the blade at the
employees, he performed an act that created a well-founded fear of imminent violence. Thus
Passons committed assault, and because the knife was a deadly weapon, he committed an
aggravated assault. (See Exhibit 4 - pages 276-278 of the trial transcript.)
Thus, at a minimum, the State's position is that pulling and using the knife (deadly
weapon) constituted the crime of aggravated assault. That same use of the knife, with no
additional elements or facts, provided the sole basis for enhancing Passons' sentence by 15 years.

It must be noted that it is not necessary to use the transcript from closing argument to
decide this motion. It is cited merely to show that the crimes and the manner of committing the
crimes as alleged in the Information remained the same during the actual trial. The double
jeopardy issue can be understood and resolved without access to the transcript, but simply from
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the face of the various court documents and the Idaho Code. No significant questions of fact
a.rise and no evidentiary hearing is needed or requested.
Passons contends that the alleged use of the knife as an element to prove assault, then as
an element to prove aggravated assault and then to prove a sentencing enhancement violates the
federal and state constitutions. Such repetitive use of one fact to convict, aggravate and
enhance one crime violates the double jeopardy protections of the U.S. Constitution's Fifth
Amendment and Idaho's Article 1, section 13.
Law and Argument
The federal and state constitutions protect citizens from multiple punishments for the
same offense. To be constitutionally valid under federal law, a "sentencing enhancement"
cannot impose multiple punishments for the same act without clear legislative intent to allow it.
(See, especially, the discussions of Missouri v. Hunter, below.)
Idaho law does not clearly allow multiple punishments for using a knife in this case.
Idaho law implies the opposite, that an enhanced sentence is not allowed for using a deadly
weapon when that deadly weapon (other than a firearm) is a necessary element of an underlying
crime. Of course, when a deadly weapon or knife is not an element of the underlying crime,

§19-2520 can be used to increase the potential sentence.
Double ieopardy protections apply to sentencing enhancements.
Although a sentencing enhancement is not always treated as a new crime, in application
to a particular case a sentencing enhancement can be treated as elements of a crime.
For example, Idaho case law states that adding a persistent violator enhancement does not
allege a new offense. See State v. Gauna, 117 Idaho 83, 785 P.2d 647 (Ct.App. 1989).
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("Persistent vio]ator status enlarges the potentia1 sentence, but it does not constitute a separate
offense.")
Such a holding was in line with the since-restricted United States Supreme Court case of

Monge v. California, 524 U.S. 721, 118 S.Ct. 2246, 141 L.Ed.2d 615 (1998), where the Court
held that double jeopardy principles do not prevent a re-trial of a persistent violator sentence
enhancement, as it would be called in Idaho. (''Historically, we have found double jeopardy
protections inapplicable to sentencing proceedings, ... because the detem1inations at issue do not
place a defendant in jeopardy for an 'offense'." (Citation omitted.))
However, the enhancement sought by the State in this case under Idaho Code § 19-2520 is
an allegation that Passons "did use a deadly weapon [the knife] in the commission of a felony"
requiring a fact-finder to assess the events of the alleged crime which were the subject matter at
tria1. In the above cited cases, no facts concerning the a11eged crime itself were involved. Those
cases involve a defendant's status of having been previously convicted of a crime not involving
the facts of a current charge.

TbeMonge decision was undercut inApprendi v. New Jersey, 530U.S. 466 at 490,120
S. Ct. 2348 at 2362-63, 147 L.Ed.2d 435 (2000): "Other than the/act of a prior conviction, any
fact that increases the penalty for a crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable doubt." [Emphasis added.] The Monge
decision was also limited in 2013 by Alleyne v. United States, 133 S. Ct. 2151 at 2155, 186
L.Ed.2d 314 (2013):
Any fact that, by law, increases the penalty for a crime is an
'element' that must be submitted to the jury and found beyond a
reasonable doubt. Mandatory minimum sentences increase the
penalty for a crime. It follows, then, that any fact that increases the
mandatory minimum is an 'element' that must be submitted to the
jury. (Citation omitted.)

Russell Allen
Passons
MOTION
TO
CORRECT ILLEGAL SENTENCE

44388

618

04/28/2016

From:2087654636

08:02

#644

P.007/050

Idaho Code §19-2520 provides, in pertinent part:
Any person convicted of a violation of sections 18-905
(aggravated assault defined), ... Idaho Code, who displayed, used,
threatened, or attempted to use a firearm or other deadly weapon
while committing or attempting to commit the crime, shall be
sentenced to an extended term of imprisonment
The additional tenns provided in this section shall not be
imposed unless the fact of displaying, using, threatening, or
attempting to use a firearm or other deadly weapon while
committing the crime is separately charged in the information or
indictment and admitted by the accused or found to be true by the
trier of fact at the trial of the substantive crime.
This section shall apply even in those cases where the use
of a firearm is an element of the offense. [Emphasis added.]
Because Idaho Code §19-2520 requires the jury to make the factual determination of
"using a deadly weapon," that factual tie-in to the alleged underlying offense requires that it be
treated as an element of the crime, and not a mere sentencing enhancement added to the
Information. As was said in Alleyne, supra, "[i]n Apprendi, we held that a fact is by definition
an element of the offense and must be submitted to the jury if it increases the punishment above
what is otherwise legalJy prescribed."
Because the use of a deadly weapon is an element of the crime to be proven and as well
as an element of an enhanced sentence, using the same element for both purposes is subject to
double jeopardy protections. This argument is echoed in the Idaho case of State v. Gerardo, 147
Idaho 22, 30-31, 205 P.3d 671, 679-80 (Ct. App. 2009), which talked about Idaho Code §192520:
It may be thought that because, under I.C. §19-2520, the use of a
fueann in the commission of a crime only enhances the
defendant's sentence and is not an element of the underlying
offense, the constitutional, ~1atutory, and rule-based limitations
on amendments to charging documents would not apply. That is
incorrect, however, because section 19-2520 itself specifies that
the enhancement may be imposed only if the use of a fireann in
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committing the crime "is separately charged in the information or
indictment" and is either admitted by the accused or found to be
true by the fact-finder. This provision of J.C. §19-2520
conveniently ensures confonnity with United States Supreme
Court authority holding that the constitutional rights to due process
and to a jury tria] require that any fact that would subject an
acc11sed to an increased penalty beyond the othenvise applicable
maximum must be treated, for purposes ofpleading and proof, as
an element of tl,e offense rather tha,, a mere sentenci11g factor.
See Harris v. United States, 536 U.S. 545,557, 122 S.Ct. 2406,
2414, 153 L.Ed.2d 524,537 (2002); Apprendi v. New Jersey, 530

U.S. 466,476, 120 S.Ct. 2348, 2355, 147 L.Ed.2d 435,446 (2000);
Jones v. United States, 526 U.S. 227,243 n. 6, 119 S.Ct. 1215,
1224 n. 6, 143 L.Ed.2d 311, 326 n. 6 (1999). Thus, although a
fact justifying an LC.§ 19-2520 sentence enhancement is 1,ot
one of the statutory elements of the charged offense, it is required
to be a componem of the cl,argi,ig document a11d hence is subject
to the strictures on amendments to the charging doc11men.t.

[Emphasis added.]

The Double Jeopardy clauses.

The Fifth Amendment of the federal constitution says:
No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a grand
jury, except in cases arising in the land or naval forces, or in the
militia, when in actual service in time of war or public danger; nor
shall any person be subject for the same offense to be twice put in
jeopardy of life or limb; nor sha11 be compelled in any criminal

case to be a witness against himself, nor be deprived of life,
liberty, or property, without due process oflaw; nor shall private
property be taken for public use, without just compensation.
[Emphasis added.]
Idaho's comparable, but different, provision reads:
In all criminal prosecutions, the party accused shall have
the right to a speedy and public trial; to have the process of the
court to compel the attendance of witnesses in his behalf, and to
appear and defend in person and with counsel.
No person shall be twice put in jeopardy for the same
offense; nor be compelled in any criminal case to be a witness

against himself; nor be deprived of life, liberty or property without
due process oflaw. [Emphasis added.]
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These constitutional protections stop the government from imposing multiple or
cumulative punishments for the same act. As Idaho's Supreme Court just reiterated in State v.
Weatherly,_ Idaho __ (Ct. App. April 14, 2016):

The Double Jeopardy Clause of the United States Constitution
provides that no person shall "be subject for the same offense to be
twice put in jeopardy of life or limb." The clause affords a
defendant three basic protections. It protects agaim1 a second
prosecution for the same offense after acquittal, a second
prosecution for the same offense after conviction, and multiple
criminal punishments for the same offense. Schiro v. Farley, 510
U.S. 222,229 (1994); State v. McKeeth, 136 Idaho 619,622, 38
P.3d 1275, 1278 (Ct. App. 2001). [Emphasis added.]
Likewise, on the federal level as set forth in Hudson v. United States, 118 S.Ct. 488 at
493, 522 U.S. 93 at 99 (1997): "The [Double Jeopardy] Clause protects only against the
imposition of multiple criminal punishments for the same offense," citing Helvering v. Mitchell,
303 U.S. 391, 58 S.Ct. 630, 82 L.Ed. 917 (1938).
The test in deciding if crimes involve the "same offense" was given in 1932, as reiterated
in Brown v. Ohio, 432 U.S. 161, 97 S.Ct. 2221 at2225 (1977):
The established test for determining whether two offenses
are sufficiently distinguishable to permit the imposition of
cumulative punishment was stated in Blockburger v. United States,
284 U.S. 299,304, 52 S.Ct. 180, 182, 76 L.Ed. 306 (1932):
"The applicable rule is that where the same act or
transaction constitutes a violation of two distinct
statutory provisions, the test to be applied to
determine whether there are two offenses or only
one, is whether each provision requires proof of an
additional fact which the other does not. ... "
This test emphasizes the elements of the two crimes. "If
each requires proof of a fact that the other does not, the
Blockburger test is satisfied, notwithstanding a substantial overlap
in the proof offered to establish the crimes .... " Iannelli v. United
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States, 420 U.S. 770, 785 n. 17, 95 S.Ct. 1284, 1294 n. 17, 43
L.Ed.2d 616 (1975).
If two offenses are the same under this test for purposes
of barring consecutive sentences at a single trial, they necessarily
will be the same for purposes of baning suc~ssive prosecutions.
. . . Where the judge is forbidden to impose cumulative punishment
for two crimes at the end of a sing]e proceeding, the prosecutor is
forbidden to strive for the same result in successive proceedings.
Unless "each statute requires proof of an additional fact which the
other does not," Morey v. Commonwealth, 108 Mass. 433,434
(1871), the Doub]e Jeopardy Clause prohibits successive
prosecutions as well as cumulative punishment. [Citations
omitted. Emphasis added.)

Prosecution in this case involved the "same offense."
What crimes are involved in this double jeopardy issue? There are three, actually: (1)
assault with a knife (2) aggravated assault with that knife, and (3) a sentencing enhancement for
using that knife when committing the aggravated assault.
There are two theories under which a particular offense may be determined to be a
lesser-included offense of a charged offense: the statutory theory and the pleading theory. State

v. Sanchez-Castro, 157 Idaho 647, 648, 339 P.3d 372, 373 (2012) (quoting State v. Curtis, 130
Idaho 522,524, 944 P.2d 119, 121 (1997)). For more detail see State v. McIntosh, _ _ Idaho
_ _ (Sup.Ct.February 25, 2016):
The statutory theory provides that "one offense is not considered a
lesser-incJuded of another unless it is necessarily so under the
statutory definition of the crime." Id. (quoting State v. Thompson,
101 Jdaho 430,433,614 P.2d 970,973 (1980)). In determining
whether an offense is a lesser-included offense this Court applies
the.Blockburger test, Blockburger v. United States, 284 U.S. 299
(1932), which provides that an offense may be a lesser-included
of another if all the elements of the lesser offense are included
within the elements needed to sustain a conviction of the greater
offe11se. State v. McCormick, 100 Idaho 111, 114,594 P.2d 149,
152 (1979). Thus, an offense is not lesser-included if it is possible
to commit the greater offense without committing the ]esser.
[Emphasis added.]
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Is assault an included offense of Passons' conviction for aggravated assault? Yes.
Passons could not commit an aggravated assault without committing an assault. Aggravated
assault includes assault as an element - see Idaho Code (IC) § 18-905:
An aggravated assault is an assault:
(a) Witli a deadly weapon or instrument without intent to kill; or
(b) By any means or force likely to produce great bodily hann.
(c) With any vitriol, corrosive acid, or a caustic chemical of any
kind.
(d) "Deadly weapon or instrument" as used in this chapter is
defined to include any fireann, though unloaded or so defective
that it cannot be fired. [Emphasis added.]
Thus, by definition, no person can commit an aggravated assault with a deadly weapon
without committing an assault. There is no additional factor to prove a simple assault that is not
already included in the proof of an aggravated assault.
Is the enhancement statute an included offense of Passons' conviction for aggravated
assault? Yes. The enhancement statute, IC § 19-2520, omitting mention of crimes not involved
in this case, provides:
Any person convicted of a violation of sections 18-905
(aggravated assault defined), ... Idaho Code, who displayed,
used, threatened, or attempted to use a firearm or other deadly
weapon while committing or attempting to commit the crime, shall
be sentenced to an extended term of imprisonment. The extended
tenn of imprisonment authorized in this section shall be computed
by increasing the maximum sentence authorized for the crime for
which the person was convicted by fifteen (15) years.
For the purposes of this section, "firearm" means any
deadly weapon capable of ejecting or propelling one (1) or more
projectiles by the action of any explosive or combustible
propellant, and includes unloaded fireanns and firearms which are
inoperable but which can readily be rendered operable.
The additional terms provided in this section shall not be
imposed unless the fact of displaying, using, threatening, or
attempting to use a firearm or other deadly weapon whiJe
committing the crime is separately charged in the information or
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indictment and admitted by the accused or found to be true by the
trier of fact at the trial of the substantive crime.
This section shall apply even in those ca~·es where the use
of a firearm is an element of the offense. [Emphasis added.]

An aggravated assault committed with a deadly weapon cannot occur without use or
display of that deadly weapon; the sentencing enhancement in such a situation could not occur
without the defendant using that same deadly weapon. Thus, in this case, the sentencing
enhancement for using the knife is an included offense of using the knife in committing the
aggravated assault.
Idaho's legislature made clear that a fireann can be used to enhance a crime, even where
the use of a firearm is an element of the underlying offense: "This section shall apply even in
those cases where the use of a firearm is an element of the offense." IC §19-2520. But the
enhancement statute does not clearly apply when a deadly weapon (not a fireann) is an element
of the underlying offenses listed in §19-2520.
When a deadly weapon (other than a firearm) is used, the statutes are silent if
enhancement applies where such use is an element of the underlying crime. This implies that
a11eging a deadly weapon enhancement is NOT allowed when the weapon is an element of the
underlying offense. ("Indeed, in statutory interpretation, the maxim 'expressio unius est exclusio
a/terius,' meaning that the specific mention of certain things implies the exclusion of all others,

is a recognized rule." State v. Acuna, 154 Idaho 139 at 142, 294 P.3d 1151 at 1154 (Ct.App.
2013). See the additional argument below.)
Pleading theory applies as well.

Even if the assault and enhancement provisions were not included offenses of aggravated
assault under the statutory theory, they would be included offenses under the "pleading theory"
of double jeopardy.
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"Under this theory, an offense is included within another if the charging document
alleges facts that, if proven, also necessarily prove the elements of the lesser-included offense."

State v. McIntosh, _ _ Idaho _ _ (Sup.Ct. February 25, 2016), citing State v. Flegel, 15 I
Idaho 525 at 529,261 P.3d 519 at 523 (2011}.
In this case, Mr. Passons was charged in Count II of the Information with "intentionally,
unlawfully and with apparent ability threaten by word or act to do violence upon the person of
Vincent Killian with a deadly weapon, to-wit: a knife, which created a well-founded fear in said
person that such violence was imminent." [Emphasis added.]
Part II, charging the §19-2520 enhancement, alleged that Passons " .. .did use a deadly
weapon in the commission of a felony, to wit: by Russell Passons using a knife to commit the
felony crime(s) of Aggravated Assault. .. " [Emphasis added.]
The same knife alleged to have been used to commit the aggravated assault is then
alleged as the basis for the enhancement. The charging document alleges the fact of using the
knife as an element of aggravated assault which, if proven, also necessarily proves the element of
using a deadly weapon for enhancement of the aggravated assault.
Such double or cumulative use of one fact is not allowed.
Limits of Double Jeopardy Protections.
There are also limits to the protection offered by the Fifth Amendment. Under the federal
constitution, a state legislature may define offenses and provide for punishments. In doing so,
the laws may provide for more severe punishment if a firearm or deadly weapon is used.
For cumulative punishment to apply, however, the legislature must be very clear:
"Accordingly, where two statutory provisions proscribe the 'same offense,' they are construed
not to authorize cumulative punishments in the absence of a clear indication of contrary
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legislative intent." Whalen v. United States, 445 U.S. 684 at 691-692, 100 S.Ct. 1432 at 14371438, 63 L.Ed.2d 715 (1980). and "[W]here the offenses are the same ... cumulative sentences
are not pennitted, unless elsewhere specially authorized by Congress." 445 U.S. at 693, 100
S.Ct., at 1438.
Thus, the legal starting point for this issue is the presumption that enhancement is not
allowed. Only where the law is clear can cumulative punishment occur. The prosecution cannot
show the required clear language in this case.
An example of a situation where the lawmakers clearly expressed their intent occurred in
Missouri v. Hunter, 459 U.S. 359, 103 S.Ct. 673, 74 L.Ed.2d 535 (1983). In Hunter, a defendant

was convicted of robbery while using a fireann and a deadly weapon enhancement for using a
firearm. The Missouri courts found the two crimes to be "one offense" under Blockburger,
supra, but the U.S. Supreme Court a11owed punishment under both statutes.

The reason for this seeming contradiction involves the legislative power to create crimes

and punishments, including clearly-expressed double punishment. But only when the legislature
clearly expresses such an intent can double pllnishment occur.
Idaho appellate courts discussed with approval the Hunter principles in State v. Metzgar,
109 Idaho 732 at 734-35, 710 P.2d 642 at 644-45 (Ct.App. 1985), a case where Metzgar used a
firearm:
Missouri v. Hunter, 459 U.S. 359, 103 S.Ct. 673, 74 L.Ed.2d 535
(1983 ), addresses the double jeopardy argument. In Hunter, the
Court upheld the validity of two Missouri statutes which subjected
the defendant to conviction and sentencing for both an underlying
felony charge of first degree robbery and a charge for using a
deadly or dangerous weapon in the commission of a felony
(characterized as "armed criminal action"). The Missouri state
court had construed the robbery and armed criminal action statutes
as defining the "same offense" under the test announced in
Blockburger v. United States, 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed.
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306 (I 932), i.e., where the same act or transaction constitutes a
violation of two distinct statutes, the test for determining whether
there are two offenses or only one, is whether each statute requires
proof of a fact which the other does not. In overruling the Missouri
court, the Supreme Court held that the Blockburger test was one
of statutory construction inapplicable where there is a clear
indication of contrary legislative intent. Noting the clear intent of
the Missouri legislature, the Supreme Court stated:
Where, as here, a legislature specifically authorizes
cumulative punishment under two statutes,
regardless of whether those two statutes proscribe
the "same" conduct under Blockburger, a court's
task of statutory construction is at an end and the
prosecutor may seek and the trial court or jury may
impose cumulative punishment under such statutes
in a single trial.
459 U.S. at 368-69, 103 S.Ct. at 679. The Court further held that
the double jeopardy clause only prevents the sentencing court from
prescribing a sentence greater than what the legislature intended.
Idaho Code § 19-2520, referred to previously, further
provides:
Any person convicted of a violation of sections 18905 (aggravated assault defined), ... who displayed,
used, threatened, or attempted to use a firearm or
other deadly weapon while committing the crime,
shall, in addition to the sentence imposed for the
commission of the crime, be imprisoned in the state
prison for not less than three (3) nor more than
fifteen ( 15) years. Such additional sentence shall
run consecutively to any other sentence imposed for
the above cited crimes ....
This section shall apply even in those cases where
the use of a fireann is an element of the offense.
We applied the Hunter rationale in State v. Galaviz, l 04 Idaho 328,
658 P.2d 999 (Ct.App. 1983), concluding that the Idaho legislature
had intended that certain crimes, when committed with a firearm,
should receive greater penalties than ifno firearm had been used.
We recognized that the legislature had adopted two statutes to
achieve this result. We hold here, as we did in Galaviz, that the
sentence imposed did not violate the double jeopardy clause of the
fifth amendment. [Emphasis added.]
The U.S. Supreme Court in Hunter also discussed its prior cases to clarify its holding:

In Whalen v. United States, 445 U.S. 684, 100 S.Ct. 1432, 63
L.Ed.2d 715 (1980), we addressed the question whether
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cumulative punishments for the offenses of rape and of kil1ing the
same victim in the perpetration of the crime of rape was contrary to
federal statutory and constitutional law. A divided Court relied on
Blockburger v. United States, 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed.
306 (1932), in holding that the two statutes in controversy
proscribed the "same" offense. The opinion in Blockburger stated:
"The applicable rule is that where the same act or
transaction constitutes a violation of two distinct
statutory provisions, the test to be applied to
determine whether there are two offenses or only
one, is whether each provision requires proof of a
fact which the other does not." 284 U.S., at 304, 52
S.Ct., at 182.
In Whalen we also noted that Blockburger established a rule of
statutory construction in these terms:
"The assumption underlying the rule is that
Congress ordinarily does not intend to punish the
same offense under two different statutes.
Accordingly, where two statutory provisions
proscribe the 'same offense,' they are construed
not to authorize cumulative punishments in the
absence ofa clear indication of contrary
legislative intent." 445 U.S., at 691-692, 100 S.Ct.,
at 1437-1438 (emphasis added).
We went on to emphasize the qualification on that rule:
"[W]here the offenses are the same ... cumulative
sentences are not permitted, unless elsewhere
specially authorized by Congress." Id., at 693, 100
S.Ct., at 1438 (emphasis added).
It is clear, therefore, that the result in Whalen turned on the fact
that the Cowt saw no "clear indication of contrary legislative
intent." Accordingly, under the rule of statutory construction, we
held that cumulative punishment could not be imposed under the
two statutes.
InAlbernaz v. United States, 450 U.S. 333, 101 S.Ct. 1137, 67
L.Ed.2d 275 (1981), we addressed the issue whether a defendant
could be cumulatively punished in a single trial for conspiracy to
import marihuana and conspiracy to distribute marihuana. There,
in contrast to Whalen, we concluded that the two statutes did not
proscribe the "same" offense in the sense that" 'each provision
requires proof of a fact [that] the other does not.'" 450 U.S. 339,
101 S.Ct. at 1142, quoting Blockburger, supra, 284 U.S., at 304,
52 S.Ct., at 182. We might well have stopped at that point and
upheld the petitioners' cumulative punishments under the
challenged statutes since cumulative punishment can
presumptively be assessed after conviction for two offenses that
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are not the "same" under B/ockburger. See, e.g.• American
Tobacco Co. v. United States, 328 U.S. 781, 66 S.Ct. 1125, 90
L.Ed. 1575 (1946). However, we went on to state that because:
"The Blockburger test is a 'rule of statutory
construction,' and because it serves as a means of
discerning congressional purpose the rule should

not be controlling where, for example, there is a
clear indication ofcontrary legislative intent."
Albernaz v. Unitec! States, supra, 450 U.S., at 340,
101 S.Ct., at 1143 (emphasis added).
We found "[n]othing ... in the legislative history which ... discloses
an intent contrary to the presumption which should be accorded to
these statutes after application of the Blockburger test." Ibid. We
concluded our discussion of the impact of clear legislative intent
on the Whalen rule of statutory construction with this language:
[T]he question of what punishments are
constitutionally permissible is no different from the
question of what punishment the Legislative Branch
intended to be imposed. Where Congress intended,

as it did here, to impose multiple punishments,
imposition ofsuch sentences does not violate the
Constitution." Id., at 344, 101 S.Ct., at 1145
(emphasis added) (footnote omitted).

Missouri v. Hunter, 103 S.Ct. 673 at 678-79, 459 U.S. 359 at 366-68 (1983). Thus,
The rule of statutory construction noted in Whalen is not a
constitutional rule requiring courts to negate clearly expressed
legislative intent. Thus far, we have utilized that rule only to limit
a federal court's power to impose convictions and punishments
when the will of Congress is not clear. Here, the Missouri
Legislature has made its intent crystal clear. Legislatures, not
courts, prescribe the scope of punishments. [Emphasis added.]

Id, 103 S.Ct. at 679.
Idaho's legislative intent is not clear.

Missouri v. Hunter, 459 U.S. 359, I 03 S.Ct. 673, 74 L.Ed.2d 535 (1983), does not allow
cumulative punishments for the same offense in a single trial except when the legislature has

c1early intended that the courts have power to impose them.
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Idaho courts agree that the legislative intent must be clear. As stated in State v. Swader,
137 ldaho 733 at 736, 52 P.3d 878 at 881 (App. 2002): "The United States Supreme Court held
that if the legi.slature clearly indicates its intent to twice punish the same criminal conduct
through two statutes, the Double Jeopardy Clause does not preclude the imposition, in a single
trial, of cumulative punishments pursuant to those statutes. See Hunter, at 367-68, 103 S.Ct. at
678-79, 74 L.Ed.2d at 542-44." [Emphasis added.]
Idaho's legislature clearly gave the courts authority to provide cumulative punishment
when the underlying crime includes the element of using a firearm. "This [enhancement]
section shall apply even in those cases where the use of a firearm is an element of the offense."
IC § 19-2520.
Lack of clear statutory language authorizing double punishment when a knife is used
leads to only one conclusion - double punishment is NOT allowed when use of a deadly weapon
other than a firearm is a necessary element of the underlying offense being enhanced. Explicit
language guides the courts when a firearm has been used, but silence greets judges as to a deadly
weapon. At best, an ambiguity exists.
Let us look at the legislative history of Idaho Code § 19-2520, first added to Idaho law in
1977. (See Exhibit 3, the statutory history of §19-2520.) At its beginning, the statute allowed
enhancement of a sentence ONLY when a fireann was used. The "deadly weapon" enhancement
was not yet in existence. But from inception, the statute clearly stated that a sentence could be
enhanced for use of a firearm even when that same firearm proof was required for a conviction
of the underlying offense. As originally passed, as it does now, the statute states at its very end:
''This section shall apply even in those cases where the use of a firearm is an element of the
offense."
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The "deadly weapon" aspect of§ 19-2520 was added in 1980. Use of a deadly weapon
could now bring an enhanced sentence for certain crimes, but no grant of authority was given to

enhance the sentence in every case, as was done with a fireann. Language could have been
inserted that "this section shall apply even in those cases where the use of a deadly weapon is an
element of the offense." But such language was not added.
Although further amendments occurred in 1983, 1986, 1988, 1993 and 2006, never has
the legislature granted the courts authority to impose cumulative punishments upon defendants
for using a deadly weapon when the underlying crime already required using a deadly weapon as
an element of that offense.

Idaho's constitution provides more protection than the federal one.
Even though the federal constitution does not allow cumulative punishment against Mr.
Passons in this case, neither does Idaho's constitution. As stated in State v. Moad, 330 P.3d 400
at 404, 156 Idaho 654 at 658 (Ct.App. 2014):
The Double Jeopardy Clauses of the United States and Idaho
Constitutions both provide that no person shall be twice put in
jeopardy for the same offense. They afford a defendant three
basic protections: protection against a second prosecution for the
same offense after acquittal, a second prosecution for the same
offense after conviction, and multiple criminal punishments for
the same offense.
Even if the federal constitutional safeguards failed in this case, Idaho's protections are
greater. Idaho's provision reads:
In all criminal prosecutions, the party accused sha]) have
the right to a speedy and public trial; to have the process of the
court to compel the attendance of witnesses in his behalf, and to
appear and defend in person and with counsel.
No person shall be twice put in jeopardy for the same
offense; nor be compelled in any criminal case to be a witness
against himself; nor be deprived of life, liberty or property without
due process of law. [Emphasis added.]
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This provision involves and exists with the remainder ofldaho's constitution. Separate
and apart from the United States Constitution, Idaho's Constitution provides protection against
governmental power. It emphasize the freedom from governmental intrusion enjoyed by Idaho's
citizens. Article I, Section 1, gives the foundational core of Idaho's relation to its people:
AH men are by nature free and equal, and have certain inalienable
rights, among which are enjoying and defending life and liberty;
acquiring, possessing and protecting property; pursuing happiness
and securing safety.
These provisions guaranteeing liberty and freedom with one's body and property are not
in the federal constitution. Idaho's Article I, Section 2 reminds us that:
"[a]ll political power is inherent in the people. Government is
instituted for their equal protection and benefit, and they have the
right to alter, reform or abolish the same whenever they may deem
it necessary ... "
Article II, section I adds that "[t]he powers of the government of this state are divided
into three distinct departments, the legislative, executive and judicial; and no person or collection
of persons charged with the exercise of powers properly belonging to one of these departments
sha11 exercise any powers properly belonging to either of the others, except as in this constitution
expressly directed or permitted."
Thus, the protections afforded a citizen in court under Article I, section 13, which
governs "[i]n all criminal prosecutions," is wider and deeper than federal law. The legislature is
bound by Idaho's constitution, as is the judicial branch. Idaho's §19-2520 cumulative
punishments for people who use firearms is itself unconstitutional, although that issue is not
present in this case. The issue in this case does not involve a firearm.

It seems straight forward. Idaho's constitution, which binds all Idaho branches of
government, does not allow double punishment for the same offense. The legislature cannot
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ignore that and pass laws that double punish for the same offense, nor can the courts impose a
sentence improperly enhanced by the legislature.
In a similar case, where a deadly weapon assault using a hammer was enhanced by a
separate deadly weapon statute, the Montana Supreme Court reached the conclusion that its
constitution did not allow double punishment for using the deadly weapon under Montana's
constitution, even though the federal constitution would have pennitted it in that case.
In State v. Guillaume, 293 Mont. 224 at 226-27, 975 P.2d 312 at 314 (1999), the state
Supreme Court set forth the issue and its double jeopardy provision and meaning:
The double jeopardy provision of Article II, Section 25 of the
Montana Constitution provides in part: "No person shall be again
put in jeopardy for the same offense previously tried in any
jurisdiction." This provision protects defendants from both
multiple prosecutions for offenses arising out of the same
transaction, and multiple punishments imposed at a single
prosecution for the same offense. [Emphasis added.]
"The sole issue on appeal is whether application of the weapon enhancement statute, §
46-18-221, MCA, to a conviction for felony assault, a violation of§ 45-5-202(2)(b), MCA,
violates the double jeopardy provision of Article II, Section 25 of the Montana Constitution?"

id., 975 P.2d at 313.
The Montana court held that punishing Guillaume for using a hammer to commit felony
assault (similar to Passons' punishment for using a knife) and then punishing his use of the
hammer a second time under its enhancement statute (similar to Idaho's §19-2520) violated its
constitution by imposing cumulative punishment.
Montana's weapon enhancement statute, Section 46-18-221(1) and (4), MCA, reads in
relevant part:
A person who has been found guilty of any offense and who, while
engaged in the commission of the offense, knowingly ... used a ...
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dangerous weapon shall, in addition to the punishment provided
for the commission of such offense, be sentenced to a tenn of
imprisonment in the state prison of not less than 2 years or more
than 10 years .... An additional sentence prescribed by this section
shall run consecutively to the sentence provided for the offense.

Unlike the ambiguous Idaho statute, Montana's enhancement statute would seem to a11ow
double punishment as the wording is clear that use of a dangerous weapon triggers the
enhancement. But the court disagreed. It reasoned with GuiIJaume that a double jeopardy
violation occurred:
As Justice Leaphart noted in his dissent to [State v.J Zabawa [279
Mont. 307, 928 P.2d 151 (1996)]:
Constitutional guarantees are not mere vessels to be
left empty or filJed at the whim of the legislative
branch. Rather, they have intrinsic meaning which
is independent of any legislative intent.
Zabawa, 279 Mont. at 323-24, 928 P.2d at 161. Thus, pursuant to
the doctrine of separation of powers embodied in Article III,
Section 1 of the Montana Constitution, and pursuant to our duty to
safeguard the rights and guarantees provided by this state's
Constitution, and notwithstanding legislative intent, we must
apply the protection afforded by the double jeopardy provision of
Article II, Section 25 of the Montana Constitution. [Emphasis

added.]
Guillaume, 975 P.2d at 316.

Although the weapons enhancement statute was deemed constitutional under federal law
in Montana's Zabawa case, in Guillaume the nearly identical enhancement was found to violate
the state constitution.
We further hold that application of the weapon
enhancement statute to felony convictions where the underlying
offense requires proof of use of a weapon violates the double
jeopardy provision of Article II, Section 25 of the Montana
Constitution.
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In so holding, we are guided by the fundamental principle
embodied in double jeopardy. Simply put, double jeopardy
exemplifies the legal and moral concept that no person should
suffer twice for a single act. Although simply stated, the concept of
double jeopardy does not appear to be simply applied.

Guiilaume, supra, 975 P.2d at 316.
As applied to Passons, Idaho's enhancement statue is also unconstitutional under state
Jaw.
Correction requested,

Idaho Criminal Rule 35(a) provides that "[t]he court may correct a sentence that is illegal
from the face of the record at any time." The application for relief should be filed in district
court.

If objection to the illegality of a sentence has not been otherwise
raised before the trial court by either the state or the defendant, it
may not be raised for the first time on appeal. The state or a
defendant may challenge the legality of the sentence in the trial
court under I.C.R. 35 and appeal from the trial court's ruling if
necessary.
State v. Martin, 119 Idaho 577,808 P.2d 1322 at 1324 (1991).
Mr. Passons requests that this Court vacate the enhanced sentence imposed upon him,
and that the sentence for Count II be corrected to a 5-year, determinate sentence, to be served
concurrently with the sentences in Counts I and III.
DATED this

{l~ay April, 2016.
By:
Attorney for Petitioner
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the l/Jbday of Apri1, 2016, I caused to be served a true

and correct copy of the foregoing by the method indicated below, and addressed to the following:
Art VerHaren
Kootenai County Prosecutor's Office
P.O. Box 9000
Coeur d'Alene, ID 83816-9000

D
D

U.S.MAIL
HAND DELIVERED
OVERNIGHT MAIL
TELECOPY (FAX) to: (208) 446-1833

By:~

BeNemec
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COUKTY OF' K00~NAI/
F'IL£0:
'j'-BARRY McHUGH
Prosecuting Attorney
501 Government Way/Box 9000
Coeur d'Alene, ID 83816-1971
Telephone: (208) 446-1800
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ASSIGNED ATTORNEY

ARTHUR VERHAREN

1N THE DiSTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

Case No. CR-F12-11152

STATE OF IDAHO,
Plaintiff,

vs.

INFORMATION

RUSSELL ALLEN PASSONS,
DOB:
SSN:
Fingerprint# 2800064163
Defendant.
BARRY McHUGH, Prosecuting Attorney in and for the County of Kootenai, State ofldaho,
who prosecutes in its behalf: comes now into Court, and does accuse RUSSELL ALLEN

PASSONS of the crime(s) of COUNT I, AGGRAVATED ASSAULT, Idaho Code §18-901, 18905, 19-2S14, COUNT 11,AGGRAVATED ASSAULT,IdahoCode §18-901, 18-90S, 19-2S14,
and COUNT III, BURGLARY, Idaho Code §1'8-1401, 19-2514, committed as follows:

COUNT!
That the Defendant, RUSSELL ALLEN PASSONS, on or about the 21 a day ofJune, 2012, in

INFORMATION: ~age 1
Russell Allen Passons
RUSSELL ALLEN PASSONS

44388
41288

5-4 of 3'41

38

04/28/2016 08 : 06

From:2087654636

#644

P.027/050

the County of Kootenai, State of Idaho, did intentionally, unlawfully and with apparent ability
threaten by word or act to do violence upon the person of Matt Erlandson with a deadly weapon, towit: a knife, which created a well-founded fear in said person that such violence was imminent;
COUNT II
That the Defendant, RUSSELL ALLEN PASSONS, on or about the 21 st day of June, 2012, in
the County of Kootenai, State of Idaho, did intentionally, unlawfully and with apparent ability
threaten by word or act to do violence upon the person of Vincent Kilian with a deadly weapon, towit: a knife, which created a well-founded fear in said person that such violence was imminent;

COUNT Ill
That the Defendant, RUSSELL ALLEN PASSONS, on or about the 21 st day ofJune, 2012, in
the County ofKootenai, State ofldaho, did enter into a certain building, to-wit: Walmart, located in
Post Falls with the intent to commit the crime oftheft and/or aggravated assault and/or robbery, all of

I

which is contrary to the form, force and effect of the statute in such case made and provided and

II

against the peace and dignity of the People of the State ofldaho.

'

PARTil

The Prosecuting Attorney further infonns the Court that the defendant, RUSSELL ALLEN

PASSONS, on or about the 21st day of June, 2012, in the County of Kootenai, State ofldaho, did
use a deadly weapon in the commission of a felony, to-wit: by Russell Allen Passons using a knife
to commit the felony crime(s) of Aggravated Assault, all of which is contrary to the fonn, force and
effect ofthe statute in such case made and provided and against the peace and dignity ofthe People
of the State of Idaho.
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PART ill

The Prosecuting Attorney further infonns the Court that the defendant, RUSSELL ALLEN
PASSONS, while committing the offense of Aggravated Assault and/or Burglary as charged in the
Complaint, had been previously been convicted of at least two (2) separate felony offenses, and, .
pursuant to I.C. §19-2514, is properly considered a persistent violator. Defendant's previous
convictions consist of the following felony offenses:
1)

2)

Possession of Marijuana With the Intent to SelJ, State of Nevada, date of Judgment
and Sentence 01-30-01.
Burglary in the Second Degree, State of California, date of Judgment and Sentence

05-16-79.
3)

Escape, State of California, date of Judgment and Sentence 06-27-86.

4)

Take a Vehicle Without Owner's Consent, State of California, date of Judgment and
Sentence 04-29-86.

5)

Burglary/Robbery/fake a Vehicle Without Owner's Consent, State of California, date
of Judgment and Sentence 03-18-93

DATEDthis

/'f

dayof

Sf/'ltr..r"~ ,2012.
BARRYMcHUGH
PROSECUTING ATTORNEY
FOR KOOTENAI COUNTY, IDAHO

~~I~
Deputy Prosecuting Attorney
C¥~J1FICATE 9f ~~
I hereby certify that on the l!1. day of ~
, 2012, a true and correct copy of
ed t ·
the foregoing and the Order Holding was caused to be
RUSSELL PASSONS, KCPSB

i·

7

u~a~
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IN lHE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
.
.
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO

)
)
)
)

vs.

Case No. CR 2012-11152

JUDGMENT AND SENTENCE

)

RUSSELL ALLEN PASSONS,
DOB
SS#

)
)
)

. . Defendant

)

On June 3, 2013, before the Honorable Rich Christensen, District Judge, you, RUSSELL

ALLEN PASSONS, appeared for sentencing. Also appearing were Art VerHaren, Deputy Attorney
Prosecuting Attorney, and your lawyer Jed Nixon.
WHEREUPON, the Court reviewed the presentence report and the Court having ascertained
that you have had an opportunity to read the presentence report and review it with your lawyer, and
you having been given the opportunity to explain. correct or deny parts of the presentence report,
and having done so, and you having been given the opportunity to make a statement and having
done so, and recommendations having been made by counsel for the State, by your lawyer and by
yourself, and there being no legal reason given why judgment and sentence should not then be
pronounced, the Court did then pronounce its judgment and sentence as follows:

IT IS HEREBY ORDERED AND IT IS THE JUDGMENT OF THIS COURT that you,
RUSSELL ALLEN PASSONS, having been found guilty following trial by jury of the criminal
charge stated in Counts I, II and III of the Infonnatioo on file herein as fol1ows:
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COUNT I, AGGRAVATED ASSAULT, I.C. §18-901, §18-90S, §19-2514, COUNT II,
AGGRAVATED ASSAULT, I.e. §18-901, §18-905, §19-2514 and COUNT III, BURGLARY,
I.C. §18-1401, §19-2514
IT IS ORDERED, ADJUDGED AND DECREED that on the charge of COUNT I,
AGGRAVATED ASSAULT, I.C. §18-901, §18-905, you are sentenced pursuant to Idaho Code§
19-2513 to the custody of the Idaho State Board of Corrections, to be held and incarcerated by said
Board in a suitable place for a flXed term of five (S) years.
IT IS ORDERED, ADJUDGED AND DECREED that on the charge of COUNT II,
AGGRAVATED ASSAULT, I.C. §18-901, §18-905, §19-2514, you are sentenced pursuant to
Idaho Code § 19-2513 to the custody of the Idaho State Board of Corrections, to be held and
incarcerated by said Board in a suitable place for a fixed term of ten (10) years followed by ten
(10) years Indeterminate for a total unified sentence not to exceed twenty (20) yean.
IT IS ORDERED, ADJUDGED AND DECREED that on the charge of COUNT Ill,
BURGLARY, (.C. §18-1401, you are sentenced pursuant to Idaho Code § 19-2513 to the custody of
the Idaho State Board of Corrections, to be held and incarcerated by said Board in a suitable place
for a fixed term of five (S) years followed by five (5) years indeterminate for a total unified
sentence not to exceed ten (10) years.
Counts I, II and III shall run concurrent You are remanded to the custody of the Department
of Corrections commencing June 3, 2013. Credit shall be given for time served.

IT IS FURTHER court costs and restitution are ordered as follows:
l.

Court fees and costs

$440.50

TOTAL

5440.50

NOTICE OF RIGHT TO APPEAL
YOU, RUSSELL ALLEN PASSONS, ARE HEREBY NOTIFIED that you have a right to
appeal this to the Idaho Supreme Court. Any notice of appeal must be filed within forty-two (42)

days of the entry of the written order in this matter.
YOU ARE FURTHER NOTIFIED that if you, RUSSELL ALLEN PASSONS are unable
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to pay the costs of an appeal, you have the right to _apply for leave to appeal in forma pauperis or to
apply for the appointment of counsel at public expense. If you have questions concerning your right
to appeal, you should consult you present lawyer.
ENTERED this

~·

day ot_
·W-'-_~____..__-_ _ _ _, 2013.

CERTIFICA'OF MAILIN

I hereby certify that on th~day of _ __,____.~.I-+---"---' 2013, copies of the
foregoing Judgment and Sentencing Disposition were ailed, pos age prepaid, faxed, or sent by
interoffice mail to:
Deputy Prosecuting Attorney for Kootenai County
_j__
- ~ ....
,DefenseAttomey
Defen ant. _ _ _ _ _ _ _ _, c/o KCSO
Idaho Department of Correction - CentralRecords@idoc.idaho.gov
_ _ Probation & Parole -Distl@idoc.idaho.gov
~ Kootenai CoWlty Sheriff's Department 446-1407
_ _ Idaho Dept. of Transportation (via fax 208-334-8739)
_ _ Information Systems Department, Idaho Supreme Court, Supre e Court Building,
W. 451 State Street, Boise, ID 83720
CCD Sentencing Team - CCDSentencin Team

l

1~{

F
,
_Qa

X

f-
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EXHIBIT #_ _

Legislative History of Idaho Code §19-2520.
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C 10 '77

operable.
This section sha
use of a firearm is an

CHAPTER JO
(S.8. No . 1084)

AN ACT
RELATING TO THE POSSESSION OF A FIREARM DURING THE COMMISSION OF CERTAIN CRIMES; ADDING A NEW SECTION 19-2520,
IDAHO CODE, TO PROVIDE THAT A PERSON WHO CARRIES OR USES
A FIREARM DURING THE COMMISSION OF CERTAIN CRIMES SHALL
BE SENTENCED TO NOT LESS THAN THREE NOR MORE THAN FIFTEEN YEARS IN THE STATE PRISON, SUCH SENTENCE TO RUN
CONSECUTIVELY WITH ANY OTHER SENTENCE FOR ANY OF THE
ENUMERATED CRIMES, AND TO DEFINE FIREARMS FOR THE PURPOSE OF THIS SECTION.

Approved February

Be It Enacted by the Legislature of the State of Idaho:
SECTION 1. That Chapter 25, Title 19, Idaho Code, be,
and the same is hereby amended by the addition thereto of a
NEW SECTION, to be known and designated as Section 19-2520,
Idaho Code, and to read as follows:
19-2520. SENTENCE FOR USE OF FIREARM. Any person convicted of a violation of sections 18-906 (assault with a
deadly weapon), 18-907 (assault with the intent to commit
certain felonies), 18-912 (aggravated assault and battery
defined), 18-1401 (burglary defined), 18-2501 {rescuing
prisoners), 18-2505 (escape by one charged with or convicted
of a felony), 18-2506 {escape by one charged with or convicted of a misdemeanor), 18-2703 (resisting officers),
18-3301 (deadly weapon - possession with intent to assault),
· 18-4003 (degrees of murder), 18-4015 {assault with intent to
murder),
18-4501
(kidnapping defined), 18-4604 (grand
larceny defined), 18-5001 (mayhem defined), 18-6101 (rape
defined), or 18-6501 (robbery defined), Idaho Code, who
carried, displayed, used, threatened, or attempted to use a
firearm while committing the crime, shall, in addition to
the sentence imposed for the commission of the crime, be
imprisoned in the state prison for not less than three (3)
nor more than fifteen (15) years. Such additional sentence
shall run consecutively to any other sentence imposed for
the above cited crimes.
For the purposes of this section, "firearm" means any
deadly weapon capable of ejecting or propelling one or more
projectives by the action of an explosive or combustible
propellant, and includes unloaded firearms and firearms
which are inoperable but which can readily be rendered
Russell Allen Passons
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operable.
This section shall apply even in those cases where the
use of a firearm is an element of the offense.
Approved February 25, 1977,
:ARM DURING THE COMMISIG A NEW SECTION 19-2520,
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THREE NOR MORE THAN FIFSUCH SENTENCE TO RUN
SENTENCE FOR ANY OF THE
~ FIREARMS FOR
THE
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CHAPTER 296
(H.B. No. 659)

~'t-'f/,··

AN ACT
. the discretion . ,'.,t,:/RELATlNG TO SENTENCING FOR THE USE OF A FIREARM
s being submit- l !:/,1;;;~::):. - DURING THE COMMISSION OF CERTAIN FELONY OFFENSES;
al document of /,
19-2520, IDAHO CODE, TO STRIKE CERTAIN OFFENSES
ny other state, h~~ ~\)\~+, OFFENSES FOR WHICH THE COMMISSION WITH A FIREARM
'~,.., {~'.~ff,;· ' COULD BRING AN ADDITIONAL SENTENCE IN ADDITION TO
LAW i AND DECLARING AN EMERGENCY.

J.}/Y\

~--J}Wt\.:

OR DEADLY WEAPON
AMENDING SECTION
AND ADD OTHER
OR DEADLY WEAPON
THAT IMPOSED BY

~it '{~\:~~t~:t
'/.

.i{\\1i;·~~,e It Enacted by the Legislature of the State of Idaho:

\tL .. ~ f;~\~t{·;>

\(f }Jif'

SECTION 1. That Section 19-2520, Idaho Code, be, and the same is
·,: -~ b?(<::hereby amended to read as follows:
1
19-2520. SENTENCE FOR USE OF FlREARM OR DEADLY WEAPON.
Any
FOR OFFENSES f/fft:-f~:~[i_person convicted of a violation of sections i8·986-(aaea11h-wHh.-11
16, IDAHO CODE, ~~¥1'11-;/;i,:;1;t~e11dly-we11poa¼ 18-905 (aggravated assault defined), 18-907 {asanlt
: IN A BOAT, ,;:~
?/':~.. \·\""'·1·1'
~'::·ii.•ith--the--:i:11tent--to--commH--eert11:in--felon:i:e11h·-¼8-9H!-(11ggravated
11 u11lt-11nd-h11ttery--dehn.e10
'ION OF CERTAIN .~.'.•
(aggravated bat tery defined) 1 18-909
:·~· . -~~;:,;~~-;{assault with intent to commit a serious felony defined) 1 18-911 {bat1\·~~ N,t;~:;_;~ery with intent to commit a serious felony defined), 18-1401 (bur~-.:!;;~ b;';')~f;Blary de fined) , 18-2501 (rescuing prisoners), 18-2505 (escape by one
":' l!~~:-~t¢.barged with or convicted of a felony), 18-2506 (escape by one charged
the same
'.?:i.l/~f~tb
convicted of a misdemeanor), 18-2703 (resisting officers),
::;\~\J8-338¼-(deadiy-weapon- - -possess :i:011-wi th-intent-to--a11111111it~; I 8-4003
i.:l'~;~~>~degrees of murder), 18-4006 (manslaughter) 1 18-4015 (assault with
TRAINS I MOTOR
~'.:iiff~ntent to murder), 18-4501 (kidnapping defined), 18-4604 (grand larhis state, on :
,~J(\~~eny. defined), 18-5001 (mayhem defined), 18-6101 (rape defined), or
:i'•
,ke--or-c111u1¼;
"?\lt) 8- 6S01 (robbery def.i ned) 1 Idaho Code, who carried, displayed, used,
I
!·juriadietioD ,
~:·~_;itt,h re~tened, or attempted to use a firearm or other deadly weapon while
1
0
1--the--eourse i•
~( ,~;/ Drnttting the
crime, shall, in addition to the sentence imposed for
!te11;-a11d-whc11 ,
,~;-;1~;,i~he commission of the crime, be imprisoned in the state prison for not
:rain or--ear ,,
;:i~!\i'l,ess than three (3) nor more than fifteen (15) years. Such additional
·throi,gh.-whieh ;
'.:r.;t;t:ntenc~ shall run consecutively to any other sentence imposed for the
l--the--ce11nl!Y '
!:~f'"·
w•i,,,)...-.. ..ove
F cited crimes.
j urisdicti.£!!_ ·,:
,,:
;JU:,'
•
,~~~'i·,,1llea or the purposes of t-his section, "firearm" means any deadly
train, mo~
.1:i,lW·, pon capable of ejecting or propelling one or more projeeHve11
trip termi~ !
r~~\i~e~tiles by the action of any explosive or combustible propellant,
}i}
includes . unloaded firearms and firearms which are inoperable but
~
; · ' .::-..:~ lcb can readily be rendered operable.
, · ''' Th·l& section shall apply even in those cases where the use of a
, ,!~r",f
j}'..i;:- ~rearm i5 an element of the offense.
'-i~_ ·~:t t
i.f·· SECTION 2 . An emergency existing therefor, which emergency is
: ei:eby declared to exist, this act shall be in full force and effect
t .and after its passage and approval.

f)jif{iW-;·
i~H~e-: ~

or

K#;!~it:.

.:.1 ·-,

l, 1980.
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C, 18)

I ~

~~·;:·~

of medical, dental, veterina r-y , or other health-related profess . ,\.
programs of study.
lonav ~
•:'.t
,.t· brea ten•
( 2 ) Interest earned on investments f rom moneys in the ace ,,·-1:'j\t{
(,
· tt··
0 unt ,
•collllli 1 ·
b
d
h
h
11
s a
e pai to t e account.
)).~~. ,._
:,•
comm·
(3) All · moneys io the account are hereby appropriated to h•:1t,,)1:
.i:,t be thai
state board of education for the purposes of section 33-37 20
I dth~.,_:._~l;.~ 'i.~. ? less ce
0 ~ ·.2'''· §!'.;;-,sent eD .
Code .
'
.,tt.... .,':j-.t
,.,, t~·!·~.-h'\;; a bove c1 1
. .
.
.
~-.iJ:~l.ft.~ -, -~f.l~~·· ' , For 1
SECTION 3. (I) An emergency existing therefor, which emergenc . ·,1gf~-i~:~\Y on ,
hereby declared to exist, the provisions of sections 33-3720(4)\~~··Af "'.;:•)(t'::pacti•
33-3721, Idaho Code, shall be in full force and effect on and a ft ~~i{- ~;~t\, 1 a de d
11 ay }' 1983 .
~~ .:,'01 , ·•1;·-'.1/tl O
~,·:.':,.',,:.,, ·Jl :-,·readi ly I
(2) The provisions of subsections (1) through (3) of secti ·'2{,l;;N i, :ii, The .
00
33 3720 Id h C d
hall be in full force and effect on
d
t'-i',' (J'.·unl
"''-,.;:-,· . ess
_.-!
J 1- 1 '198: 0 0 e, s
an
af~i'i(i\
ti
u Y ,
·
\~_::·~\(§ ,i./~ 1·use a J
,. \\ ."I.~.. ;:c 'lh-'-! ,:,·t·· ,.- sepa r ate l
Approved April 9, 1983.
1~{
acct
,,,,.,,,,,,·~---.,·1
.. t he subs l
,•tf~-~::/ \'' \~
t
.U:~;\'.'. !:1,.-~ ve no

f{~%!i fffie
I

CHAPTER 183

(H.B. No. 104)

:~i\t}F ~-JJ{or before
\\~'\·\. ,,\\ii:,,narv hea1
:~~~n~· f~~~~f This
'"i,<{ireacm i
1·~·':·' •• ,.

:~;.r,:. \r

.~!~;.

AN ACT
tX{;/, t {~:. SECTI
RELATING TO SENTENCE ENHANCEMENT; AMENDING SECTION 19-2520, IDAHO j\f t1-1tereby am
CODE, TO STRIKE THE REQUIREMENT THAT A FIREARM BE CARRIED Will1E /ti:~ ~-.,';,"_:
COMMITTING A CRIME AND TO PROVIDE CONDITIONS UNDER WHICH THE ADDI.';\:.§
19-25
TIONAL TERMS OF INCARCERATION WILL BE IMPOSED; AMENDING SECTION /,~~ ~tfiiny felo
19-2520A, IDAHO CODE, TO PROVIDE CONDITIONS UNDER WHICH THE ADDI -,1-:i}ii~·,r.•.;.\b reatene
TIONAL TERMS OF INCARCERATION WILL BE I MPOSED ; AMENDING SECTIO( ;iJ {J;'.i_ns trumen
19·2520B, IDAHO CODE, TO STRIKE AMBIGUOUS LANGUAGE ; AMENDJNG,;}~!';',•\i~'a previou
SECTION 19-2520C, IDAHO CODE, TO STRIKE AMBIGUOUS LANGUAGE; AMEND· :/\~'. ~i_f felony as
ING CHAPTER 25, TITLE 19, IDAHO CODE, BY THE ADDITION OF A NEW.:): ,;,;_yea r per
SECTION, 19·2520E, IDAHO CODE, TO PROVIDE THAT MULTIPLE ENHANCE·).f;.:~:'stitute f
MENT PENALTIES ARE PROHIBITED.
;~iK~' ,~\sha ll be
\:,i_?;? ~;/per iod of
·,:\::·'--~\° ;i~f
Be It Enacted by the Legislature of the State of Idaho:
-~: ,:' t: ,.: t he court
,_,'!:t~tional s
SECTION 1. That Section 19-2520, Idaho Code, be, and the same 11 , .. ,, ~- 1.-f or the e:
hereby amended to read as follows :
'-.(.'.\';°: ';.;i,~ thre e (3)
-.~\\~:':-· ~'f?
,..,:•., ~--.::Parole 1 e
19-2520. SENTENCE FOR USE OF FIREARM OR DEADLY WEAPON. Any person ?'·,.£· The a ,
convicted of a violation of sections 18-905 (aggravated assault !?-tt,uoles'st,
defined), 18-907 (aggravated battery defined), 18-909 (assault with ::'i
fi r ,
intent to commit a serious felony defined), 18-911 (battery with ;·:'.:\ t,'.!l ma r a t e_!;
intent
to co1111Dit a serious felony defined), 18-'1401 (burgla ry i;,_; :.f;~!!!e accus ,
defined), 18-2501 (rescuing prisoners), 18-2505 (escape by one charged.,;~~ l~;/~ e s ubs ·
with or convicted of a felony), 18-2506 (escape by one charged with or -,': ~· ..-_.,'•'E Je oo ti,
convicted of a misdemeanor), 18-2703 (resisting officers), 18-4003 ·:·;,'· ;-~'~2! be fo r,
(degrees of murder), 18-4006 (manslaughter), 18-4015 (assault with ,F:: -~:-!!!rI hea r :
intent to murder), 18-4501 (kidnapping defined), 18-4604 (grand lar·,'·}
ceny defined), 18-5001 (mayhem defined), 18-6101 (rape defined) , or :\
SECTII
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is-6501 (robbery defined), Idaho Code, who earried; di splayed, used,
threatened, or attempted to use a firearm or other deadly weapon while
cofll(Jli tting the crime, sha 11, in addition to the sentence imposed for
··.· the commission of tbe crime, be i mprisoned in the state prison for not
. '.
'•. less than three (3) nor more t.han fifteen (15) years.
Such. additional
·,
sentence shall run consecutively to any other sentence imposed for the
• ; "l. 1.
above cited crimes.
For the purposes of this section, ''firearm" means any deadly
weapon capable of ejecting or propelling one or more projectiles by
the action of any explosive or combusti ble propellant, and includes
unloaded firearms and firearms which are inoperable but which can
readily be rendered operable.
Tbe additional terms provided in this section shall not be imposed
unless the fact of displaying, using, threatening, or attempting to
',
use a firearm or other deadly weapon while committing the crime is
:
separately charged in the information or indi ctment and admitted by
'
iJie accused or found to be true by the tr ier of fa ct at the trial of
.:• ~ tiie substantive crime; provided, however, that the prosecutor shall
:;•
ve notice to the defendant of intent to seek an enhanced penal.ty at
.1., ot before the preliminary hearing or before a waiver of the prelimi' ' nary hearing, if any.
~ ,I • ~~.
This section s hall apply even in those cases where the use of a
., ·.. ,firearm is an element of the offense .
. ''. . . :.
i : ,: '
SECTION 2. That Section 19-2520A, Idaho Code, be, and the same is
.; ::
hereby amended to read as follows:
· 'i'·
·,,. ·':,.'.;·
19-2520A. MANDATORY MINIMUM SENTENCES. Every person convicted of
-'..·· :':> any felony enumerated in section 19-2520, Idaho Code, and who used,
· ',: \_. threatened or attempted to use a firearm or other deadly weapon or
\·.,··, .f:. instrument while committing the felony, and who has been convicted of
. '-'· a previous felony in anotb.er state or if within Idaho a previous
:'.,; ./. felony as enumerated in section 19-2520, 'Idaho Code, within a ten (10)
. ·:. ·1:::: . year period prior to the commission of the subsequent felony, in sub;_.·, !·/(,: stitute for the penalty prescribed in section 19-2520, Idaho Code,
1}·~ . .:f(; shall be imprisoned in the state penitentiary for a mandatory minimwn
:\=:,' i.F.'-: period of not less than three (3) years or for such greater period as
::,'..··i;(~•:· the court may impose up to a maximum of fifteen (15) years. This additional sentence shall run consecutively to any other sentence imposed
,'; :i 'it· for the enumerated felony or felonies. The mandatory minimum period of
three (3) years incarceration shall be served without eligibility for
':' -~ .)).:. parole less any allowance for goodtime.
.·•. \_., {~\··,
The addi tion.a l terms provided in this section shall not be imposed
1:~ _:\·, .:\·. unless the fact of displaying I using I threatening, or attempting to
.-:,._-._. ,'t0 · use a firearm or other deadly weapon while committing the crime is
::'·,:.~ ,,:;, · separately charged in the information or indictment and admit..ted by
:,:·_ii:~>~:;\ the accused or found to be true by the trier of fact at 'the. trial of
--:;;·~ \;;\:, -the substantive crime; provided, however, that the prosecutor shall
,\_-y '.),~~ give notice to the defendant of intent to seek an enhanced penalty at
, :• ),; ~~~;\ or before the preliminary hearing or before a wa iver of the prelimi,'.,:.;i'. )y::~: nary bearing, if any .
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i~-,0:r
~\~
·l;

(6) "person" means any individual, partnership
association, governmental subdivision, or public or pri~at; orp,o
tion of any character other than an agency;
YJ,
(7) "rule" means each ~El agency statement of general
···"~
ity that implements;--i-nt=erprets; or prescribes law or~p:~~"descri-bes-the-organi-zati-on,-proced12re;-0r-pr11ctice-t"eqo1:rem p -,~
.
~llt:iageney or inter recs a statute as the statement a lies to th ·.'·.
public, The term i ncludes the amendment or repeal of a pri·o e '
.
( )
.
r t"U
does not include A statements concer?ing o~ly the internal ::'
ment of any agency and not affecting private rights or
·
available to the public, or (B) declaratory rulings issued ppr~
section 67-5208, Idaho Code, or (C) intra-agency memorandaur ~
statements of the state board of education and board of rege~t ·,,_:
University of Idaho which relate to the curriculum of publi 8 ·\
~ion~l i~stitutions, to students att~mding or applicants
1n~t1~ut1ons, or to the use and_ mai?ten~nce _of land, equip~---.
bu1ld1?gs controlled by ~he respective 1nsti~ut1ons..L_or (E)
or written statement 1ven b an a enc which ertai ns to an ·
recation of an exiscin
ro osed rule, or (F an oral or ·
inter retation b
an a e nc as to how a erson or a business
can document their compli.ance with an existing rule.
·,:,·
(8) "statement of economic impact" means a statement o f ~-~~
nomic impact for proposed rules and amendments to rules prep~
each promulgating agency. Each impact statement shall Conc a
evaluation of the costs and benefits of the rules and regula c{
the people of the state of Idaho, including any health, safety\'.~
fare coats and benefits.

,t';;

a~

\!D

}f

Approved April 3, 1986.
CHAPTER 319
(H.B. No. 535)

~1f

}}·*t

AN ACT
•:,:~
RELATING TO CRIMINAL SENTENCE
ENHANCEMENTS;
REPEALING \\
l9-2520A; AND AMENDING SECTIONS 19-2520, 19-25208 AND 1~,
IDAHO CODE, TO PROVIDE THAT IF A CERTAIN FELONY IS COHMI11~.
FIREARM WAS USED OR GREAT BODILY HARM WAS INTENTIONALLY ~ •. ,
THE PERSON CONVICTED IS A REPEAT SEX OFFENDER, THEN THE ·.
SENTENCE PROVIDED FOR THE CRIME SHALL BE EXTENDED BY A PE~jq
YEARS AS PROVIDED BY STATUTE, TO STRIKE OBSOLETE RE.FER~,~ SECTION 19-2520, IDAHO CODE, AND TO CORRECT A REFERENCE I~ i::
19-2S20C, IDAHO CODE.

:,~ff

Be It Enacted by the Legisla'ture of the State of Idaho:
SECTION 1. That Section 19-2520A, Idaho Code, be, and
hereby repealed.
SECTION 2.
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amended to read as follows:
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CHAPTER 328
(S.B, No. 1439)
AN ACT
RELATING TO EXTENDED SENTENCES;
TO PROVIDE ADDITIONAL CRIMES WHICH ARE SUBJECT
TENCES,

LATlNG

TO

Be It Enacted by the Legislature of the State of Idaho:

I{'. SECTION

:
t ~~reby amend,
i~~;
;\.'- 18-1506.
1) Any pers<
:{:;·· (a) soli
particip,

SECTION 1. That Section 19-2520, Idaho Code, be, and the
hereby amended to read as follows:
19-2520. EXTENDED SENTENCE FOR USE OF FIREARM OR DEADLY WEAPON ,
Any person convicted of a violation of sections 18-905 (aggravatei
assault defined), 18-907 (aggravated battery defined), 18-909 (ass ault'
with intent to commit a serious felony defined), 18-911 (battery wit''
intent
to commit a serious felony defined), 18-1401 (bur gla r.,:
defined), 18-1508(3) 18-1508(4) 18-1508(5) 18-1508(6) (l ewd cooduc
with minor or chi ld under s ix t een • 18-2501
rescuing pr i soners
18-2505 (escape by one charged wi th or convicted of a felony), 18- 250~
(escape by one charged with or convicted of a misdemeanor), 18-40~3
(degrees of murder), 18-4006 (manslaughter), 18-4015 (assault 111th
intent to murder), 18-4501 (kidnapping defined), lB-5001 (mayh~
defined), . 18-6101 (rape defined), or 18-6501 (robbery defined), Idal!~
Code, who displayed, used, threatened, or attempted to use a firea ,'
or other deadly weapon while co111111itting the crime, shall; be sent enc
to an extended term of imprisonment. The extended term of impris onme
authorized in this section shall be computed by increasing the maxim
sentence authorized for the crime for which the person was convi ct
by fifteen (15) years.
For the purposes of this section, "firearm" means any desd.l
weapon capable of ejecting or propelling one or more projectiles 1b.
the action of any explosive or combustible propellant, and inclu~es
unloaded firearms and firearms which are inoperable but which
readily be rendered operable.
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The additional terms provided in this section shall not be impos~}
unless the fact of displaying, using, threatening, or attempting }
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April 6, 1988,

CHAPTER 329
No. 1441)

(s.a.

AN ACT
TO SEXUAL ABUSE OF A CHILD; AMENDING SECTION 18-1506, IDAHO
TO PROVIDE AN INCREASED MAXIMUM PENALTY.

That Section 18-1506, Idaho Code, be, and the same
to read as follows:

is

18-1506, SEXUAL ABUSE OF A CHILD UNDER THE AGE OF SIXTEEN YEARS.
Any person eighteen (18) years of age or older who shall:
(a) solicit a minor child under the age of sixteen (16} years to
participate in a sexual act, or
(b) who shall cause or have sexual contact with such a child, not
amounting to lewd conduct as defined by section 18-1508, Idaho
Code, or
(c) make any photographic or electronic recording of the child,
and where any of the acts are done with the intent to gratify the
:,::. sexual desire of either party or a third party, shall be guilty of
· ·. · a felony and snall be im risoned in the state rison for a
eriod
··,: ··, not to exceed hf teen 15 years.
;;:· · (2) For the purposes of th.is section "solicit" means any offen~~ve written, verbal, or physical act which ie intended to communicate
o the child the actor's desire to participate in a sexual act or par_icipate in sexual foreplay, or the actor's desire to gratify lust by
.~e 111eans of photographing or observing the child engaged in sexual
on~act.
~~ (3) For the purposes of this section "sexual contact" means any
_ysical contact between the child and the actor, or between children
.~ich is caused by the- actor, or the actor causing the child to have
elf contact, any of which is intended to gratify the lust or, sexual
~~ire of the actor or a third party,
;',-.·.
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c. 264 '93

c.

VIDE PROPER PUNCTUATION; AMENDING CHAPTER 61, TITLE 18, IDAHO
CODE, BY THE ADDI TION OF A NEW SECTION 18-6109, IDAHO CODE, TO
PROVIDE FOR A PUNISHM"ENT FOR MALE RAPE; AND DECLARING AN E:MERGENCY,
Be It Enacted by the Legislature of the State of Idaho:

SECTION 1, That Section 18-6108, Idaho Code, be, and the same
hereby amended to read as follows:

Be

is
her,

18-6108. MALE RAPE, Hale rape is defined as the penetration, · however; slight, of the oral or anal opening of another male, with the
perpetrator's penis, for the purpose of sexual arousal, gratification
or abuse, undeT any of the following circums tances:
1. Where the victim is incapable, through lunacy or any other
unsoundness of mind, whether temporary or permanent, of giving consent .•
2. Where the victim resists but his resistance ie overcome by
force or violence.
l. Where the victim is prevented from resistance by threats of
immediate and great bodily harm, accompanied by apparent power of exec.ution,
4. Where the victim is prevented from resistance by the use of
any intox i ca ting, narcotic, or anaesthetic substance administered by
or with the privit y of the accused.
S. Where the vic tim is ac the time unconscious of the nature of
the act, and this is kno'Wtl to the accused,

Any
a,s,

witl
int,
def .
wit!
LB-:
(es•

(de1
into

def :

lli

.!!!.!

who
oth1
crir
ext1

SECTION 2,

That Chapter 61, Title 18, Idaho Code, be , and the
same is hereby amended by the addition thereto of a NEW SECTION, t o be
known and designated as Section 18-6109, Idaho Code, and to read as
follows:

put,
whit

PUNISHMENT FOR MALE RAPE, Male rape is punishable by
imprisonment in the state pr ison for not less than one (1) year, and
the impri sonment may be extended t o l ife,

unlc
rea,

wea1

the

18-6109.

unlf
use

SECTION 3, An emergency existing therefor, which emergency is
hereby declared to exist , this act shall be in full force and effect
on and af ter its passage and approval,

sepi

the

the
Approved March 29, 1993,
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CHAPTER 264
(S,B, No, 1114)
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AN ACT
RELATING TO THE USE OF FIREARM OR DEADLV WEAPON; AMENDING SECTION
19-2S20, IDAHO CODE; TO EXPAND THE APPLICATION OF THE CRIME TO
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TRAFFICKING, AND TO DELI VERY, MANUFACTURE OR POSSESS I ON OF A CONTROLLED SUBSTANCE WITH I,NTENT TO DELIVER AND TO EXPAND THE APPLICATI ON OF THE CRIME TO I NCLUDE ATTEMPTING TO COMMIT ALL THE LISTED
CR IMES AS PROV I DED IN THE SECTION .
Be It Enacted by the Legislature of the State of Idaho:
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SECTION 1. That Section 19-2520, Idaho Code, be, and the same
hereby amended to read as follows:

19-2520. EXTENDED SENTENCE FOR USE OF FIREARM OR DEADLY WEAPON.
Any person convicted of a violation of sections 18-905 (aggravated
assault defined), 18-907 (aggravated battery defined), 18-909 (assault
with intent to commit a serious felony defined), 18-911 (battery with
intent to commit a serious felony defined), 18-1401
(burglary
defined), 18-1508(3), 18-1508(4), 18-1508(5), 18-1508(6) (lewd conduct
with minor or child under sixteen), 18-2501 (rescuing prisoners),
18-2505 (escape by one charged with or convicted of a felony), 18-2506
(escape by one charged with or convicted of a misdemeanor), 18-4003
(degrees of murder), 18-4006 (manslaughter), 18-4015 (assault with
i ntent to murder), 18-4501 (kidnapping defined), 18-5001 (mayhem
defined}, 18-6101 (rape defined), o~ 18-6501 (robbery defined),
J7-2732( a ) (deliver y, manuf actu re or po s sessi on of a con trolled s ubst ance wit h i n t ent t o deliver ) or 37-2732B (t raffi cki ng), I da ho Code,
who di splayed, used, threatened, or at temp t ed t o use a fir ea rm or
other deadly weapon while committing or a t tempt ing to commie the
crime, shall be sentenced to an ext ended t erm of i mpr i sonment , The
extended term of imprisonment authorized in this section shall be computed by increaaing the maximum sentence authorized for the crime for
which the person was convicted by fifteen (15) years.
For the purposes of this section, "firearm" means any deadly
weapon capable of ejecting or propelling one or more projectiles by
the action of any explosive or combustible propellant, and includes
unloaded firearms and firearms which are inoperable but which can
readily be rendered operable.
·
The additional terms provided in this section shall not be imposed
unless the fact of displaying, using, threatening, or attempting to
use a firearm or other deadly weapon while committing the crime is
separately charged in the information or indictment and admitted by
the accused or found to be true by the trier of fact at the trial of
the substantive crime; provided, however, that the prosecutor shall
give notice to the defendant of intent to seek an enhanced penalty at
or before the prel imina-ry. hearing or before a waiver of the prel iminary hearing, if any.
Thia section shall apply even in those cases where the use of a
firearm i. s an element of the offense.
Approved March 29, 1993.
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SECTION 3. That Section 6-311A,
hereby amended to read as fol lows:

c.

249 2006

Idaho Code, be, and the same is

6-311A. JUDGMENT ON -TRI AL BY COURT. In an action e1tclusively for
possession of a tract of land of' five (5) acres or less for the nonpayment of rent or on the grounds that the landlord has reasonable grounds
to believe that a person is, or has been, engaged in the Wllawful delivery, production, or use of a controlled substance on the leased premises
during the term for which the premises are let to the tenant, or if the
tenant is a tenant at sufferance pursuant to subsection (11) of section
45-1506 1 Idaho Code, the acti on shall be tri ed by the court without a
jury. If, after hearing the evidence the court concludes that the complai nt is not true, it shall enter judgment against the plaintiff far
costs and disbursements. If the court finds the complaint true or if
judgment is rendered by default, it shall render a general judgment
against the defendant and in favor of the plaintiff, for restitution of
the premises and the costs and disbursements of the action. If the court
finds the complaint true in part, it shall render judgment for the restitution of such part only, and the costs and disbursements shal.J. be
taxed as the court deems just and ' equitable, Na provision of this law
shall be construed to prevent the bringing of an action far damages.
SECTION 4. An emergency existing therefor, which emergency is
hereby declared to exist, this act shall be in full force and effect on
and after its passage and approval.
Approved March 30, 2006.
CHAPTER 249
(S.B. No. 1297)
AN ACT
RELATING TO CRIMINAL JUDGMENTS; AMENDING SECTION 19-2520, IDAHO CODE, TO
REMOVE LANGUAGE REQUIRING A NOTICE OF INTENT TO SEEK ENHANCED PENALTIES IN CERTAIN CASES AND TO MAKE A TECHNICAL CORRECTION.

Be It Enacted by the Legislature of the State of Idaho:
SECTION 1. That Section 19-2520, Idaho Code, be, and
hereby amended to read as follows:

the same is

19-2520. EXTENDED SENTENCE FOR USE OF FIREARM OR DEADLY WEAPON. Any
person convicted of a violation of sections 18-905 (aggravated assault
defined), 18-907 (aggravated battery defined), 18-909 (assault ·with
intent to co11111it a serious felony defined), 18-911 (battery with intent
to conmit a serious felony defined), 18-1401 (burglary defined),
18-1508(3), 18-1508(4), 18-1508(5), 18-1508(6) (lewd conduct with minor
or child under sixteen), 18-2501 (rescuing prisoners), 18-2505 (escape
by one charged with or convicted of a fe lony), ,18-2506 (escape by one
charged with or convicted of a misdemeanor), 18-4003 (degrees of murder), 18-4006 (manslaughter), 18-4015 (assault with intent to murder),
18-4501 (kidnapping defined), 18-5001 (mayhem defined), 18-6101 (rape
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defined}, 18-6S01 (robbery defined), 37-2732(a) (del ivery, manufacture
or possession of a controlled substance with intent to deliver) or
37-2732B (trafficking), Idaho Code, ~ho displayed, used, t.hreatened, or
attempted to use a firearm or other deadly weapon while corrrnitting or
attempting to conmit the crime, shall be sentenced to an extended term
of imprisonment. The extended tel"m of imprisonment authorized in this
section shall be computed by increasing the maximum sentence authorized
for the crime for which the person we s convicted by fifteen (15) years.
For the purposes of chis section, "fin:iarni" means any deadly weapon
capable of ejecting or propelling one ill or more projectiles by the
action of any explosive or combustible propellant, and includes unloaded
firearms and firearms which are inoperable but which can readily be rendered op·e rable.
The additional terms provided in this section shall not be imposed
unless the fact of displaying, using, threatening, or attempting to use
a firearm or other deadly weapon while cormiitting the crime is separately charged in the information or indictment and admitted by the
accused or found to be true by the trier of fact at the trial of the
substantive crime~1-pro~:i:decl,-howe~er,-that-the--proseeator--shatt--gr~e
noti1:e--to-the- -defendant--of --intent-to-seelt-ari-enhanced-penaity-at-r,r
before-the-J1rei-±minary-hear:i:ng-or-be£ore-a--10aiver-of--the--prel::i:mmary
hear:i:ng,-:i:£-any.

This section shall apply even
firearm is an element of the offense.

in those cases where the use of a

Approved March 30, 2006.
CHAPTER 250
(S.B. No. 1321}

AN ACT
RELATING TO TRUSTS; AMENDING SECTION 68-119, IDAHO CODE, TO REVISE
APPLICABILITY; AND AMENDING CHAPTER 1, TITLE 68, IDAHO CODE, DY 11:IE
ADDITION OF A NEW SECTION 68-120, IDAHO CODE, TO PROVIDE THAT THE
DOCTRINE OF WORTHIER TITLE SliAT..L NOT BE APPLIED.

Be It Enacted by the Legislature of the State of Idaho:
SECTION 1. That Section 68-119,
hereby amended to read as follows:

Idaho Code, be, and the same is

68-119. APPLICABILITY. The provisions of sections 68-114 through
68-1¼920, Idaho Code, shall apply to all trusts, whether established
pursuant to Idaho law or established pursuant to the law of another
state or jurisdiction,
SECTION 2. That Chapter 1, Title 68, Idaho Code, be, and the same
is hereby amended by the addition thereto of a NEW SECTION, to be known
and designated as Section 68-120, Idaho Code, and to read as follows:
68-120. DOCTRINE OF WORTHIER TITLE INAPPLICABLE. The doctrine of
worthier title shall not be applied as a rule of law or as a rule of
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Pages 276-278 of trial transcript - State's closing argument.
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1

fourth element, whether or not that assault occurred

2

with the deadly weapon, because he did have a deadly

3

weapon.

4

deadly weapon, but it's whether he committed an assault

5

when he had the confrontation with the two employees.

P.048/050

A knife is, you know, always going to be a

The judge read to you the instructions and you

6
7

know now what an assault is.

It's when somebody

8

threatens by word or act to do something bad to someone

9

else, and then they have the apparent ability to do so,

10

and then they do some act -- let me get it straight

11

here.

12

you.

I don't want to repeat the wrong instruction to

I think I was straying a little bit.

13
14

Instruction number 15, that defines assault.

And,

15

again, it's when someone intentionally or unlawfully

16

threatens by word or act to do violence to the person of

17

another, and they have the ability to do so.

18

they do some act which creates a well-founded fear in

19

the other person that that violence is imminent .

And then

Basically, you got to have a couple of things

20

21

happening for an assault to occur.

22

the threat, but the threat can either be by word or act,

23

as the statute tells you, then you got to have some sort

24

of act on top of that.

25

You got to have an act too.

You've got to have

So it can't just be the threat.

276
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And in this case, the threat is him pulling

1

It would be similar to a

2

the knife out of his pocket.

3

person in a confrontation with another person, and

4

that's what this was.

5

employees.

6

TV.

7

that he engaged in, the threat.

8

FU, you know.

9

was, so it's not a word threat.

He was stopped by the Wal-Mart

He was caught in the act of stealing this

And he was confronted outside the store and the act
It's not so much the

I'm not going back inside, whatever that
It's the act threat.

10

It's the act of reaching into his pocket and taking out

11

a knife and flicking open the blade.

12

is a threat.
It's similar to a gun.

13

That act in itself

If a person were to

14

get in a confrontation like that and take the gun out

15

and hold it there, that act in and of itself is a

16

threat.

17

taking a knife from your person and opening the blade.

18

No other meaning at all than you intend to use that.

19

That right there, that act, is a threat.

20

that Mr. Passons did that.

There can be no other meaning attached to

And we know

So the first part of the assault statute is

21

Obviously, he had the

22

established in that fashion.

23

apparent ability to do so.

24

employees.

25

no other circumstances where he couldn't have carried

He was very close to both

There was nothing in between him.

There was
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out that threat.
The last thing you got to have is doing some

2
3

act.

4

knife.

5

and not carry out the threat in terms of making that

6

last act, it might be different.

7

evidence that he took the knife and he pointed it at

8

both the employees, and he did so when they were within

9

arm's length or a couple of steps of arm's length.

And what's the act?

Well, it's pointing of the

Had he chose to just keep the knife at his side

But you know from the

10

Mr. Kilian said it was about 3 feet away.

11

said it was about 5 feet away.

12

a knife that's extended, the blade is out.

13

point, you have an assault.

14

with a deadly weapon because it was with a knife.

Mr. Erlandson

And, obviously, you have
At that

And, again, that assault is

The evidence in front of you conclusively

15
16

proves that he committed the burglary and it

17

conclusively proves that he committed an aggravated

18

assault.

19

the last two days, that he's guilty of all three

20

offenses.

Thank you.

Mr. Verharen.

All right.

Thank you,

And, Mr. Chapman.

DEFENDANT'S CLOSING ARGUMENT

23

MR. CHAPMAN:

24
25

That's what the evidence established to you in

THE COURT:

21

22

P .050/050

Thank you.

The phrase

Mr. Verharen just used, I found a little ironic.

A
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IN THE DISTRICT COURT OF THE FIRST .JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,

Plaintiff,
vs.
RUSSELL ALLEN PASSONS,

Defendant.

________________

)
)
)
)
)
)
)
)
)

Case No. CR-2012-11152
BRIEF IN OPPOSITION TO
DEFENDANT'S I.C.R.
35MOTION

COMES NOW the plaintiff, by and through Arthur Verharen, Deputy Prosecuting
Attorney, and hereby submits its Brief in Opposition to the Defendant's I.C.R. 35 Motion.
ARGUMENT
1. Idaho Criminal Rule 35(a) Is Not The Appropriate Mechanism for Mr. Passons'
Requested Relief

Typically, a defendant must file his Rule 35 Motion within 120 days if seeking relief
from a sentence that has been imposed in an illegal manner. I.C.R. 35(b). If a defendant is
seeking relief from a sentence that is illegal there are no time constraints, however, the sentence
must be illegal "from the face of the record." I.C.R. 35(a). Examination of the face of the record
does not include looking at the facts of a case: "A trial court cannot examine the underlying facts
BRIEF IN OPPOSITION TO DEFENDANT'S I.C.R. 35 MOTION - 1
Russell Allen Passons

44388

63

of a crime to which the defendant pled guilty to determine if the sentence is an 'illegal sentence'
under Rule 35." State v. Clements, 148 Idaho 82, 84 (2009). In our case that is exactly what Mr.
Passons is requesting of this Court as his submission of a partial transcript of the trial illustrates.
The reason exhibits are attached to legal briefing is so that a court can review the exhibit
in the context of the briefing. In our case Mr. Passons submitted a partial trial transcript along
with his briefing so that the Court could review said transcript in the context of his briefing.
There can be no other reason to attach a partial transcript of a trial than to rely on those facts.
Thus, Mr. Passons' claims that this issue can be resolved from the face of the record, but then
submits a portion of the trial transcript for the Court's consideration, a coupling of argument and
act that appears contradictory at best. Mr. Passons was sentenced over three years ago and his
window for filing his I.C.R. 35(b) Motion has long since passed. As such, his Motion should be
denied on the basis that his request of the Court does not fall within the ambit of !.C.R. 35(a).

2. Idaho Criminal Rule 35(a) Is Inapplicable To Passons' Claim Because Double
Jeopardy Does Not Apply
In the event the Court declines to dismiss this on a procedural basis and examines the
substantive claim of the defendant his Rule 35 Motion should still be denied. Mr. Passons' has
set forth no legal precedent that would allow the Court to grant his Motion. On page four of his
argument he states that "the subset of crimes that cannot be enhanced includes Mr. Passons'
aggravated assault conviction." Motion to Correct Illegal Sentence, p. 4. However, he fails to
cite any legal basis for this assertion. On page five, Mr. Passons' states that "Idaho law does not
clearly allow multiple punishments for using a knife in this case." Id at 5 (Emphasis added by
Mr. Passons). The law Mr. Passons' cites after this bold statement is State v. Guana, a case Mr.
Passons' claims stands for the proposition that "Idaho case law states that adding a persistent

BRIEF IN OPPOSITION TO DEFENDANT'S I.C.R. 35 MOTION - 2
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violator enhancement does not allege a new offense." Id. In other words, the case cited after his
legal conclusion provides no support for his argument, rather, the opposite result is reached.
For his ultimate conclusions, and despite his utilization of State v. Guana, Mr. Passons'
appears to be under the erroneous belief that I.C. § 19-2520 creates an offense as opposed to a
sentencing enhancement: "Is the enhancement statute an included offense of Passons' conviction
for aggravated assault? Yes." Motion to Correct Illegal Sentence, p. 11. "Thus, in this case, the
sentencing enhancement for the knife is an included offense of using the knife in committing the
aggravated assault." Id at 12.
The Idaho Supreme Court has been clear in its interpretation of Idaho Code § 19-2520
that it is an enhancement provision that deals with penalties for violation of underlying offenses
which have already been defined and does not create a new offense; "Idaho Code § 19-2520
provides for an 'extended term of imprisonment' rather than defining an altogether new offense."

State v. Peregrina, 151 Idaho 538, 550 (2011); See also; State v. Galaviz, 104 Idaho 328,332
(Ct. App. 1983) (holding I.C. § 19-2520 does not define a separate substantive offense it is
intended only to provide for an enhanced penalty after the accused has been convicted of the
underlying offense).
Later on in his brief Mr. Passons' appears to rely on State v. Gerardo for his assertion
that "[b]ecause the use of a deadly weapon is an element of the crime to be proven and as well as
an element of an enhanced sentence, using the same element for both purposes is subject to
double jeopardy protections." Id at 7. However, the phrase "double jeopardy" does not appear
in State v. Gerardo. State v. Gerardo, 147 Idaho 22 (Ct. App. 2009). Ultimately, support for

Mr. Passons' legal proposition that double jeopardy precludes the sentence he received rests
upon the last sentence ofl.C. § 19-2520: "This section shall apply even in those cases where the

BRIEF IN OPPOSITION TO DEFENDANT'S I.C.R. 35 MOTION - 3
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use of a firearm is an element of the offense." From this sentence Mr. Passons' draws the
conclusion that this "implies that alleging a deadly weapon enhancement is NOT allowed when
the weapon is an element of the underlying offense." Motion to Correct Illegal Sentence, p. 12
(Emphasis added by Mr. Passons).
Mr. Passons' conclusion is in direct conflict with a plain reading of I.C. § 19-2520 which
clearly indicates the enhancement applies to the crime of aggravated assault. Idaho Courts have
"free review over the application and construction of statutes." State v. Ewell, 14 7 Idaho 31, 34
(Ct. App. 2009). If the language of a statute is plain and unambiguous, then "this Court must
give effect to the statute as written, without engaging in statutory construction." Id at 34.
Likewise to avoid absurd and strained results the language of the statute is to be given its plain,
obvious, and rational meaning when possible. Id at 35. I.C. § 19-2520 unequivocally states
when a person commits an aggravated assault with "a fireann or other deadly weapon while
committing or attempting to commit the crime, [the] [defendant] shall be sentenced to an
extended term of imprisonment. I.C.§ 19-2520. The plain language of the statute is that the use

of a deadly weapon will trigger the enhancement statute. Finally, if there is any doubt that
something other than a firearm could trigger a double jeopardy issue under I.C.§ 19-2520 one
simply need look, again, to established Idaho case law:

Hernandez argues that the sentence enhancement imposed for use of a deadly
weapon during an aggravated battery violated state and federal prohibitions
against double jeopardy. This Court has ruled that a sentence imposed for
conviction of a crime, then enhanced for the use of a firearm during the crime,
does not violate a defendant's right to be free from double jeopardy. State v.
Galaviz, 104 Idaho 328, 658 P.2d 999 (Ct.App.1983), citing Missouri v. Hunter,
459 U.S. 359, 103 S.Ct. 673, 74 L.Ed.2d 535 (1983). See also State v. Cootz, 110
Idaho 807, 718 P.2d 1245 (Ct.App.1986). The enhancement is equally valid if a
deadly weapon other than a firearm was used.
State v. Hernandez, 120 Idaho 653,659 (Ct. App. 1991).
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The sentence received by Mr. Passons was not an illegal sentence. Use of the weapons
. enchantment statute, I.C. § 19-2520, is routinely used by Idaho trial courts to provide more
flexibility in terms of sentencing for those who demonstrate a tremendous risk to the safety of the
community in the commission of their crime. Mr. Passons is such an individual and his sentence
was within the confines of that allowed for his actions and, furthermore, did not implicate double
jeopardy provisions.

CONCLUSION
Based upon the above the plaintiff requests that this Court deny Mr. Passons' I.C.R. 35
Motion.
DATED this 8 day of June, 2016.

Arthur Verharen
DEPUTY PROSECUTING ATTORNEY

CERTIFICATE OF MAILING

I hereby certify that on the 8th day of June, 2016, a true and correct copy of the foregoing
was caused to be sent to ANDERSON, TAYLOR, PALMER and HAMMOND:
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CONFLICT PUBLIC DEFENDER
PALMER WALSH & TAYLOR PLLC
923 N. 3rd Street
Coeur d'Alene, ID 83814
Telephone: (208) 665-5778
Facsimile: (208) 765-4636
ISBN: 7235
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,
vs.
RUSSELL PASSONS,
Defendant.

)

)
)
)
)
)
)
)
)

Case No. CR-12-11152

REPLY TO STATE'S OBJECTION
TO CORRECT ILLEGAL
SENTENCE

----------------)
COMES NOW, the Defendant, RUSSELL PASSONS, by and through his attorney of
record, SEAN P. WALSH, CONFLICT PUBLIC DEFENDER, of the firm PALMER WALSH &
TAYLOR PLLC, replies to the State• s response objecting to Passons' Motion to Correct an Illegal
Sentence.
Summary

The prosecution focuses on the legislature's broad powers to determine crimes and
punishment while ignoring constitutional limits on those powers. For sentencing enhancements,
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there is a legal difference between a fireann and a knife. Mr. Passons' motion to correct his illegal
"knife" sentence is based upon Idaho and U.S. Constitution statutes, rules and case law.
The State argues that no legal precedent supports Passons' position; that the sentencing
enhancement does not trigger double jeopardy protections; that a plain reading of the statute does
not allow relief; and that Rule 35(a) is not appropriate for this case.
But just the opposite is the case: the supporting legal principles were clearly set forth in
Passons' motion; double jeopardy principles definitely apply to the statute in question; a plain
reading of the statute does not authorize this sentencing enhancement (or is ambiguously nonapplicable at worst); and Rule 35(a) exactly fits the circumstances.
The prosecution's argument regarding the lack oflee:al precedent.
The prosecution argues that Passons sets forth no legal precedent that grants his request.
Perhaps Passons' recitation throughout the brief to legal precedent and constitutional principles
confused the reader. If so, let us re-examine Passons' motion.
The prosecution asserts on page 2 of its response that no legal basis was given to support
Passons' claim that " ... the subset of crimes that cannot be enhanced includes Mr. Passons'
aggravated assault conviction."
Here is Passons' opening paragraph regarding that issue:
Idaho's deadly weapon enhancement statute, along with the federal
and state constitutions, create a subset of crimes that cannot be
enhanced under § 19-2520. As described and argued below, that
subset consists of crimes for which a deadly weapon is a necessary
element of that underlying crime (unless the deadly weapon is a
firearm).
The legal basis for the argument included double jeopardy protections of the U.S.
Constitution's Fifth Amendment and Idaho's Article 1, section 13; Idaho Code §19-2520; State v.
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Gauna, 117 Idaho 83, 785 P .2d 64 7 (Ct.App. 1989) which distinguished a persistent violator
enhancement from a weapons enhancement; Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct.
2348 (2000): Alleyne v. United States, 133 S. Ct. 2151 (2013); State v. Gerardo, 147 Idaho 22, 205
P.3d 671 (Ct. App. 2009); Whalen v. United States, 445 U.S. 684 (1980) and Missouri v. Hunter,
459 U.S. 359, 103 S.Ct. 673 (1983).
The arguments set forth in the opening brief explain Passons' legal position.
The prosecution points out that Guana, supra, does not support Passons' claim that double
punishment is not allowed. But Guana was cited to show the difference between a sentence
enhancement that does not create double jeopardy problems (prior convictions) and enhancements
that do (for example, deadly weapons).
Prosecution argument that the "knife" enhancement does not trigger double ieopardy

The factual allegations required of§ 19-2520 trigger double jeopardy protections. Passons'
opening citation to State v. Gerardo, 147 Idaho 22,205 P.3d 671 (Ct. App. 2009) reveals that §192520 allegations are elements of the crime and implicates double jeopardy protections (see pages
7-8 of his opening brief for a more detailed discussion):
This provision of J.C. §19-2520 conveniently ensures conformity
with United States Supreme Court authority holding that the
constitutional rights to due process and to a jury trial require that
any fact that would subject an accused to an increased penalty
beyond the otherwise applicable maximum must be treated, for
purposes of pleading and proof, as an element of the offense rather
than a mere sentencing factor.
As a distraction, on page 3 of its brief, the prosecution cites from State v. Peregrina, 151
Idaho 538 at 550 261 P.3d 815 at 827 (2011 ). Peregrina involved a firearm and the application of
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the "indivisible course of conduct" limits under §19-2520E. Neither a fireann nor this subsection
are at issue in this case.
The State quoted this sentence from Peregrina: "Idaho Code §19-2520 provides for an
'extended term of imprisonment' rather than defining an altogether new offense." That sentence
comes from dissenting Justice Horton's opinion, and it refers to indivisibility, not weapons. Justice
Horton agreed with the majority " ... that the divisibility of the course of conduct giving rise to the
two underlying substantive offenses is not an element of a second firearm enhancement under I.C.
§19-2520E." [Emphasis added.]
Here is Justice Horton's opinion quoted more fully:
Superficially, the majority's position, that I.C. § 19-2520E is
a mitigating circumstance to be considered by the trial court, is
somewhat attractive. Idaho Code § 19-2520 provides for an
"extended term of imprisonment" rather than defming an
altogether new offe11se, [This is the sentence quoted by the
prosecution in it memorandum.] The fact giving rise to that
extended term is, therefore, an aggravating circumstance. Logically,
a factor that would reduce the punishment for one found guilty of
using a firearm in one of the felonies specified inl.C. § 19-2520 may
be considered to be a mitigating circumstance. Mitigating
circumstances are usually considered by the trial judge as part of
sentencing. State v. Moore, 93 Idaho 14, 17, 454 P.2d 51, 54 ( 1969)
(describing the trial court1s role in weighing mitigating evidence).
That I.C. § 19-1902 requires that all issues of fact be tried by a jury
does not change this as I.C. § 19-1901 defines issues of fact as those
concerning guilt or innocence to be decided at trial. Idaho Code §l 92520E is solely concerned with sentencing. The mitigating factors
included in I.C. § 19-2521, suc:h as whether the defendant acted
under strong provocation, also require a factual finding by the court
in sentencing but they do not fall under the scope of issues delegated
to the jury by J.C.§ 19-1901.
However, despite this logic, I would nevertheless hold that
I.C. §l 9-2520E is a defense to be raised by the party asserting it.

Peregrina, 261 P.3d at 827. [Emphasis added.]
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Passons' case does not involve the application of§ 19-2520E, the indivisibility issue, nor
the use of a fireann; Peregrina 's holding does not detract from Passons' position.
The prosecution also cited State v. Galaviz, 104 Idaho 328,658 P.2d 999 (Ct.App. 1983)
for the proposition that § 19-2520 is simply an enhancement statue, not subject to the double
jeopardy protections afforded to crimes. This 1983 pre-Apprendi thinking has not survived.

Galaviz merely upheld what Missouri v. Hunter, supra, said - enhancement of a penalty
by using an element of the underlying crime is unconstitutional unless the legislature has clearly
expressed authority to so enhance the penalty. "The Idaho legislature clearly has intended to
authorize the courts, under I.C. §19-2520, to impose additional punishment for robbery where that

crime is accomplished with use ofa firearm." Galaviz, 65 8 P.2d 999 at 1002. [Emphasis added.]
Again, here is the U.S. Supreme Court's ruling:

In Whalen v. United States, supra, we addressed the question
whether cumulative punishments for the offenses of rape and of
killing the same victim in the perpetration of the crime of rape was
contrary to federal statutory and constitutional law. A divided Court
relied on Blockburger v. United States, 284 U. S. 299 (1932), in
holding that the two statutes in controversy proscribed the "same"
offense. The opinion in Blockburger stated:
"The applicable rule is that where the same act or
transaction constitutes a violation of two distinct
statutory provisions, the test to be applied to
determine whether there are two offenses or only
one, is whether each provision requires proof of a
fact which the other does not." Id., at 304.
In Whalen we also noted that Blockburger established a rule of
statutory construction in these terms:
"The assumption underlying the rule is that
Congress ordinarily does not intend to punish the
same offense under two different statutes.
Accordingly, where two statutory provisions
proscribe the 'same offense,' they are construed not
to authorize cumulative punishments in the absence
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of a clear indication of contrary legislative intent."
445 U.S. at 691-692 (emphasis added).
We went on to emphasize the qualification on that rule:
"[W]here the offenst s are the same ... cumulative
sentences are not permitted, unless elsewhere
specially authorized by Congress." Id., at 693
(emphasis added).
It is clear, therefore, that the result in Whalen turned on the fact that
the Court saw no "clear indication of contrary legislative intent."
Accordingly, under the rule of statutory construction, we held that
cumulative punishment could not be imposed under the two statutes.
Missouri v. Hunter, 103 S.Ct. 673 at 678-679, 459 U.S. 359 at 366-367 (1983), citing Whalen v.
United States, 445 U.S. 684 (1980); emphasis added by the Hunter court.
Prosecution's argument regarding the plain reading of the statute

A plain reading of the U.S. constitution(" ... nor shall any person be subject for the same
offense to be twice put in jeopardy of life or limb") and the Idaho constitution ("No person shall
be twice put in jeopardy for the same offense ... ") prohibit imposing double punishment for the
same offense, which is what §l 8-905(a) and §19-2520 do. The constitution takes precedence
over any conflicting statute.
The prosecution argues that a plain reading of §19-2520 allows double punishment. But
that only works in isolation, looking at some language of the statute while overlooking other words
from the same statute. Also, the State's argument ignores what the statute does not say.
Idaho Code §19-2520's plain language does not authorize double punishment for using a
knife where the knife is a necessary element of the W1derlying crime.
The interpretation of a statute is a question of law over which we
exercise free review. It must begin with the literal words of the
statute; those words must be given their plain, usual, and ordinary
meaning; and the statute must be construed as a whole.
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A & B Irr. Dist. v. Idaho Dep't of Water Res., 154 Idaho 652 at 654,301 P.3d 1270 at 1272 (2012)
(citations omitted). [Emphasis added.]
The prosecution's approach also disregards the supremacy of the Idaho and federal
constitutions above the legislature. The constitution binds the legislature and the courts. A law
that punishes the same act two or three times violates double jeopardy under the federal
constitution unless the state law is very clear that such punishment can be imposed.
The prosecution's quote to State v. Hernandez, 120 Idaho 653 (Ct.App. 1991), that
enhancements are equally valid for deadly weapons, does not create an issue. Hernandez did not
make the same objections and arguments that Passons makes. Hernandez quotes to Galaviz, supra,
a crime involving a firearm.
Plainly, a firearm can always be used as an enhancement, as clearly stated by the
legislature. Plainly, deadly weapons can be used as enhancements when the underlying crime does
not have the deadly weapon as a necessary element of the crime, such as for kidnapping and
burglary, as clearly stated by the legislature.
Just as plainly, the legislature did not specificaUy authorize enhanced punishment when a
deadly weapon (not a firearm) is used but the weapon is also an element of the underlying crime,
as the legislature clearly did with a firearm.
The plain reading of §19-2520 does not authorize an enhanced penalty when a deadly
weapon is used and the underlying crime also requires proof of using that same deadly weapon.
At best, the statute is ambiguous.

Without clear language allowing enhanced penalties in such a

situation, as the legislature did with firearms, applying the enhanced penalties to Mr. Passons' case
imposes double punishment contrary to the state and federal constitutions.
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The prosecution's argument that only Rule 35 {b) applies

The prosecution weakly objects that Passons' motion falls under Rule 35(b) because an
evidentiary hearing is needed, as illustrated by the trial transcript which Passons attached to his
motion. "A trial court cannot examine the underlying facts of a crime ... to determine if the
sentence is an 'illegal sentence' under Rule 35[(a)]." (Page 1-2 of the State's response, citing State

v. Clements, 148 Idaho 82,218 P.3d 1143 (2009).)
The prosecutor's remarks are wrong in this case. Clements involved a claim where the
facts were not apparent from the charging documents, which required the judge's extended review
of the preliminary hearing transcript. No evidentiary hearing is needed or requested by Passons.
Although Rule 35(b) allows a challenge to an excessive sentence, Passons challenges an
illegal sentence, not an excessive one. The short section of transcript attached as an exhibit does
not address an excessive sentence per se, but an illegal one. Under Rule 35(a) case law, judges
make factual findings from the face of the record, and can decide insignificant questions of fact.
In any event, this exhibit can be ignored with no effect upon the procedure or merits of the motion.

Clements involved a claim that two crimes occurred as part of one unified act, which
required an extended review of the preliminary hearing transcript and whose facts were not
apparent from the charging documents. That was not a proper Rule 35(a) situation. "Therefore,
we hold that the interpretation of 'illegal sentence' under Rule 35 is limited to sentences that are
illegal from the face of the record, i.e., those sentences that do not involve significant questions of
fact nor an evidentiary hearing to determine their illegality." State v. Clements, 148 Idaho 82,218
P.3d 1143 at 1148 (2009).
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As an example, Clements cited the case of State v. Kerrigan, 143 Idaho 185, 141 P.3d 1054
(2006):
Although the Court addressed the merits of [Kerrigan's] claim, in
doing so neither it nor the district court reviewed anything beyond
the basic public records concerning the conviction and sentence, and
the statutory language of the enhancements. [Kerrigan] 143 Idaho
at 188, 141 P.3d at 1057. In other words, in Kerrigan neither court
was required to reexamine the underlying facts surrounding the
assault and battery to determine whether the defendant's sentence
was illegal.

Clements, 218 P.3d at 1147 (2009). Likewise, the trial court does not need to reexamine the
underlying facts in Passons' case to detennine whether his sentence was illegal. The lnfonnation,
judgment and related statutes supply the facts and law needed to decide this issue.
Had Passons been challenging the excessive nature of the sentence, which he is not here
doing, he could have cited to other cases where the enhanced sentence was significantly less for
more destructive crimes. Passons received an extra 15 years for pointing a knife. Galaviz received
only three years more for an aggravated robbery with a firearm. State v. Galaviz, 104 Idaho 328,
658 P.2d 999 at 1000 (Ct.App. 1983). Hernandez received only one extra year for the lifethreatening stabbing of woman 8 times. State v. Hernandez, 120 Idaho 653, 818 P.2d 768 at 770
(Ct.App. 1991 ). And Cootz shot a police officer in the face with a firearm containing bird shot,
but he received only an extra five years. State v. Cootz, 718 P.2d 1245 at 1255 (Ct.App. 1986).
Passons' punishment for simply pointing a knife is far more severe than these other cases
of greater mayhem. Failure of Passons' attorney to object to the excessive length of the sentence
and failure of his appellate counsel to do so is the subject of a post-conviction relief claim, not this
Rule 35(a) illegal sentence claim.
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Even though the transcript is not needed for Passons' Rule 35(a) motion, it was provided
as a courtesy to assure the court and prosecution that there was no change at trial from the facts
alleged in the Infonnation, and as reflected in the Judgment. Evidently the prosecutor missed the
following explanation in Passons' motion at pages 4-5:
It must be noted that it is not necessary to use the transcript from
closing argument to decide this motion. It is cited merely to show
that the crimes and the manner of committing the crimes as alleged
in the Information remained the same during the actual trial The
double jeopardy issue can be understood and resolved without
access to the transcript, but simply from the face of the various court
documents and the Idaho Code. No significant questions of fact arise
and no evidentiary hearing is needed or requested.
It should also be noted that the prosecution does not deny the fact of Passons' use of a
knife, just its legal significance.
When the transcript is left out Passons' argument does not change, nor the motion's
validity. There is no need for the trial court to even look at the trial transcript as the Infonnation
and Judgment establish the circumstances for relief, both factually and legally.
Thus, whether the court considers the transcript as a minor factual inquiry without an
evidentiary hearing, or as surplus that can be ignored completely, Rule 35(a) is the appropriate
mechanism to address the issue.
Idaho's constitution.

Passons' motion included the argument that Idaho's constitution provides more protection
than does the federal constitution. The prosecution has not addressed this issue.

Conclusion
"Accordingly, where two statutory provisions proscribe the 'same offense,' they are
construed not to authorize cumulative punishments in the absence of a clear indication of contrary
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Whalen v. United States, 445 U.S. 684 at 691-692, 100 S.Ct. 1432 at 1437-

1438, 63 L.Ed.2d 715 (1980). "(W]here the offenses are the same . .. cumulative sentences are
not pennitted, unless elsewhere specially authorized by Congress." Id., at 693. Missouri v.

Hunter, 103 S.Ct. 673 at 678-679, 459 U.S. 359 at 366-367 (1983), citing Whalen v. United States,
445 U.S. 684 (1980) (emphasis added by court).
This alleged crime and its enhancement used the same fact of using a knife to increase the
crime of assault to a felony aggravated assault and the same fact to add an enhanced sentence.
Idaho's §19-2520 provides that when the use of a firearm is an element of the offense, the
sentence can be enhanced. When a deadly weapon is not an element of the offense the sentence
can still be enhanced if a deadly weapon was used (such as in kidnapping, robbery, burglary,
escape, rape, selling drugs, etc.).
However, when a deadly weapon (not a firearm) is an element of the underlying offense,
the sentence cannot be enhanced as that amounts to illegal double punishment except where the
legislature has clearly authorized it. Whalen v. United States, supra.
Mr. Passons' illegal sentence must be corrected.

.,.,, ~

.

DATED thiso</
_ _ day June, 2016.
PALMER WALSH & TAYLOR PLLC

By:
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on thed( day of June, I caused to be served a true and correct
copy of the foregoing Reply by the method indicated below, and addressed to the following:
Art VerHaren
Kootenai County Prosecutor's Office
P.O. Box 9000
Coeur d'Alene, ID 83816-9000

o
o
o

U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
~ TELECOPY (FAX) to: (208) 446-2168
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Description CR 2012-11152 Passons, Russell Allen 20160624 Motion to Correct Illegal
t
Sentence
Judge Rich Christensen
Clerk Kathy Booth
Court Reporter Keri Veare
PA David Robins
DA Dennis Reuter

I
I

Date 16/24/2016

Location

TRO()M1

ll1K-C

-"'

-

-

\j

Time

I Speaker
I 08:47:32 AM I J

Note
Calls case - PA Robins, DA Reuter present for hearing on
Motion.

08:48:08 AM
DA

Ms. Anderson was the assigned attorney but is no longer with the
firm. She is no longer with the firm. I'm here to argue. There is no
need to have Mr. Passons on the phone.

I 08:48:40 AM IIDA

I We should start with the federal constitution. Hunter vs. Missouri.

I 08:49:08 AM II J

j

08:49:13 AM
DA

All the cases are in the briefing.
I have read the briefs.
We have a situation where a person was convicted and using the
same facts multiple times for multiple sentences. Firearms have
a separate statement. The legislature was clear that in those
cases they were going to allow it. They differentiated between
firearms and knives.

08:50:38 AM J

Firearms as opposed to other deadly weapons - just not knives.

08:50:52 AM
DA

Any deadly weapon is treated differently than knives. In this case
it is a knife. We look at this and if you say there is no difference
it's like ignoring that last sentence.

DA

The state constitution provides more protection. There are very
few cases where it matters if it's a gun or a knife and this is one
of them.

08:54:40 AM

I 08:56:46 AM I PA
08:56:55 AM

II We submit on the briefs/

I

J

I've reviewed the briefs, case and case law. The case law is
opposite of that - State vs. Hernandez is on point. Reads from
Hernandez - 120 Idaho 653, 659. This case came subsequent to
the changes in the law and US Supreme Court cases cited by
defense in their briefs and argument. It ·is precedent and the court
is bound by such precedent. MOTION FOR RULE 35 IS
DENIED. PA TO PREPARE ORDER.

DA

I wanted to point out that Hernandez is true but it only goes so
far. I just wanted to make it clear that I was addressing
Hernandez.

08:59:10 AM
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

Case No. CRF12-11152

STATE OF IDAHO,
Plaintiff,

ORDER DENYING
DEFENDANT'S RULE 35
MOTION

vs.

RUSSELL ALLEN PASSONS,
Defendant.

This matter having come before the Court upon the defendant's Rule 35 Motion; the State
having been represented by David Robins, Deputy Prosecuting Attorney; the defendant not being
present and represented by Derinis Reuter; the Court having considered arguments on the matter,
now therefore
IT IS HEREBY ORDERED that the defendant' s Rule 35 Motion is denied.
ENTEREDthis 307tdayof

~

V

ORDER DENYING DEFENDANT' S
RULE 35 MOTION
Russell Allen Passons

20/p.
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2Q'£ "tbat a true and correct copy of the

I hereby certify that on the
day of
foregoing was delivered as indicated below:

Kootenai County Prosecuting Attorney (email: kcpareports@kcgov.us)
Coeur d'Alene Prosecuting Attorney (email: cdaprosnotices@cdaid.org)
Post Falls Prosecuting Attorney (email: 1egalservicesr@,postfal1spolice.com)
Rathdrum Prosecuting Attorney (email: 1egalservices@postfallspolice.com)
Kootenai County Public Defender (email: dfax k a · .us)
Defendant/Defendant's Attorney: - - ---fr--'="----+-~,=:;,''->"""---Kootenai County Jail (email: warrants@kcgov.us)
Kootenai County Work Release (email: workrelease@kcgov.us;
jailsgts@kcgov.us)
Community Service (email: dzook@kcgov.us)
Adult Misdemeanor Probation (email: kcmp@kcgov.us)
Probation & Parole (email: distl @idoc.idaho.gov;
ccdsentencingteam@idoc.idaho.gov)
Idaho Department of Transportation (fax: 208-334-8739)
BCI (fax: 208-884-7193)
Idaho Department of Corrections (email: centralrecords@idoc.idaho.gov)
Other:

- -- - - - -- - - -- - - -- - - -- - -- - --

Other:

- - -- - -- - -- - - -- - -- -- - - - - -- -

Other:

- -- - -- - - -- - - - - -- - - -- - -- - - -

JIM BRANNON

ORDER DENYING DEFENDANT'S
RULE 35 MOTION
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SEAN P. WALSH
Attorney at Law
CONFLICT PUBLIC DEFENDER
PALMER WALSH & TAYLOR PLLC
923 N. 3rd Street
Coeur d'Alene, Idaho 83814
Phone : (208) 665-7400
Fax : (208) 765-4636
ISBN: 7235
Attorney for Defendant/Appellant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

V.

)
)
Plaintiff/Respondent, )
)
)

CASE NUMBER

CR-12-11152

NOTICE OF APPEAL

)

RUSSELL PASSONS,

)
)

Defendant/Appellant. )

- -- -- - -- - -- -- TO :

)

THESTATEOFIDAHO,KOOTENAICOUNTYPROSECUTORANDTHEPARTIES'
ATTORNEYS, AND THE CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:

1.

The above-named Appellant appeals against the above-named respondent to the Idaho
Supreme Court from the judgment and sentence entered in the above-entitled action on the
24th day of June, 2016, the Honorable Rich Christensen presiding.

Russell Allen Passons

NOTICE OF

APPEAL
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That the party has a right to appeal to the Idaho Supreme Court, and the judgments or orders
described in paragraph 1 above are appeal able orders under and pursuant to Idaho Appellate
Rule (1.A.R.) I I(c)(l-10).

3.

A preliminary statement of the issues on appeal, which the AppeJlant intends to assert in the
appeal, which shall not prevent the Appellant from asserting other issues on appeal, are:
a)

Did the Court error in ruling that the defendant's sentence was not an illegal
sentence?

4.

There is a portion of the record that is sealed. That portion of the record that is sealed is the
Pre-Sentence Investigation Report (PSI) and related submissions or attachments.

5.

The Appellant requests the preparation of the entire reporter's standard transcript as defined·
in I.AR. 25(d). The denial of the Defendant's Motion to Correct Illegal Sentence held on the
24 1h day of June, 2016 with the Honorable Rich Christensen presiding. The Court reporter
was Keri Veare with the number of pages for transcripts under 100 pages.

6.

The Appellant requests the standard clerk's record pursuant to I.A.R. 28(b)(2) and all
exhibits, recordings, and documents per I.AR. 31.

7.

I certify:
(a)

That a copy of this Notice of Appeal has been served on all court reporters from
whom a transcript is requested. The name and address of each such reporter is
marked below in the certificate of service.

(b)

That the Appellant is exempt from paying the estimated fee for the preparation of the
record because the Appdlaut is currently an indigent.

(c)

The Appellant is exempt for paying the filing fee because the Appellant is currently
an indigent;
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The AppeHant is exempt from paying the estimated fee for the preparation of the
record because the Appellant is currently an indigent;

(e)

That service has been made upon all parties required to be served pursuant to Rule 20
I.A.R., to wit the Kootenai County Prosecuting Attorney, and the Attorney General of
Idaho pursuant to Section 67-1401 (1) Idaho Code.

~f!i-DATED this ~~
~ - day of July, 2016.
PALMER WALSH & TAYLOR PLLC

By: s ~ i i t ~

c~~1

Attorney at Law
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the c[J~ day of July, 2016, 1caused to be served a correct
copy of the foregoing Notice of Appeal by the method indicated below, and addressed to the
following:
Kootenai County Prosecutor's Office
P.O. Box 9000
Coeur d'Alene, ID 83 816-9000

o
o
o
o/"

U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
FAX (208) 446-2168

Sara B. Thomas
State AppeJlate Public Defender
3050 N. Lake Harbor Lane
Boise, ID 83720-00 I 0

o
o
o
n;,/

U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
FAX (208) 8~ 8874

Lawrence G. Wasden
Attorney General
P.O. Box 83720
Boise, ID 83720-0010

D

U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
FAX (208) 854-8074

D
D

~

Reporter for District Judge Christensen
Keri Veare
P.O. Box 9000
Coeur d'Alene, ID 83816-9000

D
D
D

19""'

33-\ -;)9&5

U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
FAX (208) 446-1119
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SEAN P. WALSH
Attorney at Law
CONFLICT PUBLIC DEFENDER
PALMER WALSH & TAYLOR PLLC
923 N. 3rd Street
Coeur d'Alene, ID 83814
Telephone: (208) 665-7400
Facsimile: (208) 765-4636
ISBN: 7235

,_f)t)

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)
) Case No. CR-12-11152

STATE OF IDAHO,
Plaintiff/Respondent,

vs.
RUSSELL PASSONS,
Defend ant/ Appellant.
________________

)
) MOTION FOR APPOINTMENT OF
) STATE APPELLATE PUBLIC
) DEFENDER
)
)
)
)

COMES NOW, the above named Defendant/Appellant, RUSSELL PASSONS, by and
through his attorney, SEAN P. WALSH of PALMER WALSH & TAYLOR PLLC, and hereby
moves this Court, pursuant to Idaho Code §19-867, et seq., and Idaho Appellate Rule 13, for its
Order Appointing the State Appellate Public Defender's Office to represent the Appel1ant in all
further appellant proceedings, while the undersigned counsel remains counsel for purposes of
proceedings in District Court. This motion is brought on the grounds and for the reasons that the
Defendant/Appellant is unemployed and indigent as a result of incarceration, as laid out in the
affidavits in support of indigency, and he does not have the ability to retain counsel for an appeal;
Russell Allen Passons
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the State Appellate Public Defender is authorized by statute to represent indigent
Defendants/Appellants in all felony appellate proceedings; and it is in the interest of justice, for
them to do so in this case since the Defendant/Appellant is indigent, and any further proceedings
on this case will be appealed.
~

DATED this

2_!:)

day of July, 2016.
PALMER WALSH

By:

& TAYLOR PLLC

~~~0*)
Attorney for Defendant/Appellant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the(;B· day of July, 2016, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:
Kootenai County Prosecutor's Office
P.O. Box 9000
Coeur d'Alene, ID 83 816-9000

D
D
D
(B""

State Appellate Public Defender
P.O. Box 83720
Boise, ID 83 720-0005

Lawrence G. Wasden
Attorney General
P.O. Box 83720
Boise, ID 83720-0010

Russell Allen Passons
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U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
FAX to: (208) 446-2168

U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
FAX to: (208) 334-2985
U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
FAX to: (208) 854-8071
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SEAN P. WALSH
Attorney at Law
CONFLICT PUBLIC DEFENDER
PALMER WALSH & TAYLOR PLLC

923 N. 3rd Street
Coeur d'Alene, ID 83814
Telephone: (208) 665-7400
Facsimile: (208) 765-4636
ISBN: 7235

Attorney for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)
) Case No. CR-12-11152

STATE OF IDAHO,

)
) ORDER FOR APPOINTMENT OF
) ST ATE APPELLATE PUBLIC
) DEFENDER

Plaintiff/Respondent,
vs.
RUSSELL PASSONS,
Defendant/Appel !ant.
_______________

)
)
)
)

THIS MATTER having come before the Court pursuant to Defendant/Appe!Jant' s Motion
for Appointment of State Appellate Public Defender, the Court having reviewed the pleadings on
file and the motion; the Court being fully apprised in the matter and good cause appearing;
IT IS HEREBY ORDERED that the State Appellate Public Defender is hereby appointed
to represent the Defendant/Appellant, RUSSELL PAS SONS, in the above entitled matter for
appellate purposes only, pursuant to l.C. § l 9-870(1)(a) and pursuant to the determination of
indigency made by the Court.
Russell Allen Passons
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IT IS FURTHER ORDERED that SEAN P. WALSH, a court appointed attorney in the
above-entitled matter, shall remain counsel of record for the Defendant/Appellant for residual
purposes before the above-entitled trial Court, unless and until another attorney files a notice of
substitution in the above-entitled matter, or the Court otherwise grants specific leave to withdraw
pursuant to ICR 44. l.

-rA

DATED this

Russell Allen Passons

77 day of July, 2016.
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OF SERVICE

day of July, 2016, I caused to be served a true and
I HEREBY CERTIFY that on
correct copy of the foregoing by the metho-d indicated below, and addressed to the following:
Kootenai County Prosecutor's Office
P.O. Box 9000

o
o

JJ~6~90, mi/_..,_,- o
'e/m')oJ/..v - f ~ ~ ·05
Coeur d' ~;:i~D

State Appellate Public Defender
P.O. Box 83720
Boise, ID 83720-0005

D
D
D

~

Lawrence G. Wasden
Attorney General
P.O. Box 83720
Boise, ID 83 720-00 I 0

SEAN P. WALSH
Palmer Walsh & Taylor PLLC
923 N. 3rd Street
Coeur d'Alene, ID 83814

Russell Allen Passons

D
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U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
FAX to: (208) 334-2985
U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
FAX to: (208) 854-8071
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FAX to: (208) 65-4636
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In the Supreme Co11rt of the Statr,uPiJ J\a
STATE OF IDAHO,
Plaintiff-Respondent,
V.

RUSSELL ALLEN PASSONS,

)
)
)
)
)
)
)
)

DEPUT
ORDER AUGMENTING PR TOR
APPEAL
Supreme Court Docket No.44388-2016
Kootenai County No. CR-2012-J 1152

)

Defendant-Appellant.

A Clerk's Record and Reporter's Transcripts were filed electronically with this Court in
prior appeal No. 41288, State v. Passons (Kootenai County No. CR-2012-11152). Therefore,
IT HEREBY IS ORDERED that this Record on Appeal shall be AUGMENTED to include
the Clerk's Record and Reporter's Transcripts filed electronically with this Court in prior appeal
No. 41288, State v. Passons (Kootenai County No. CR-2012-11152).
IT FURTHER IS ORDERED that the District Court Clerk shall prepare and file a LIMITED
CLERK'S RECORD with this Court, which shall contain documents requested in this Notice of
Appeal together with a copy of this Order, but shall not duplicate any document included in the
111

electronic: Clerk's Record filed in prior appeal No. 41288. Furthermore, the Court Reporter shall

I

prepare the transcript requested in this Notice of Appeal and the LIMITED CLERK'S RECORD

AND REPORTER'S l~CRJPT shall be filed with this Court after settlement occurs.
DATED this

day of August, 2016.

I

'I

cc:

Counsel of Record
District Court Clerk
Court Reporter
District Judge Richard S. Christensen

Entere~ on JSI

By:

ORDER AUGMENTING PRIOR APPEAL-Docket No. 44388-2016
Russell Allen Passons

44388

\c.v.,:
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Cindy O'Reilly
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From:

supremecourtdocuments@idcourts.net

Sent:

Tuesday, August 16, 2016 10:24 AM
2016 AIIC
.
cdareporting@yahoo.com; rchristensen@co.kootenai.id.us; coreffi9'@ikfovAH,f/:
a mcca nd less@kcgov.us;. ecf@ag.idaho.gov; EFREDERICKSE~ p ,, 1ATE:.I~.US;
_ - , - it/
'- Ui? T
documents@sapd.state.1d.us

To:

5

Subject:
Attachments:

44388 - STATE v. PASSON$ (Kootenai CR-2012-11152)
44388 NOA.pdf; 44388 ORDER AUGMENT.pdf; 44388 cc.p9.i6iP~uW~-t-L.JLlj1

FILED NOTICE OF APPEAL - TRANSCRIPT REQUESTED - SEE ALL ATTACHMENTS. Please review
the CLERK'S CERTIFICATE OF APPEAL and notify the Court of any errors. ENTERED ORDER
AUGMENTING PRIOR APPEAL NO. 41288. **SET DUE DATE-TRANSCRIPTS (Reporter's lodging date
is 09-13-16) AND CLERK'S RECORD DUE 10-18-16**
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

{

STATE OF IDAHO
Plaintiff/Respondent

SUPREME COURT NO

44 3 3 't>

{

{
{

Vs.

CLERK'S CERTIFICATE
OF APPEAL

{

Russell Allen Passons
Defendan t/ Appellanl
Appeal From:

{
{

FIRST JUDICIAL DISTRICT, KOOTENAI COUNTY
HONORABLE JUDGE, Rich Christensen, Presiding.

-

,

· .. ")

··--..

Court Case CR 2012-11152

-...

The Judgment entered in the above-entitled action on June 24, 2016

I

,

.

Attorney for Appellant: Sara B. Thomas State Appellate Public Defender
Attorney for Respondent: Lawrence G. Wasden Office Attorney General

-,

Appeal By: Russell Allen Passons
Appeal Against: State of Idaho
Notice of Appeal Filed 7-25-16
Notice of Cross Appeal Filed: NIA

1
J
,. i nL
~----I

- I
Russell Allen Passons
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Public Defender
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09-06-2016

~~iQI'. K())TEM } SS
FU.ED

ERIC D. FREDERICKSEN
Interim State Appellate Public Defender
I.S.B. #6555

2016 FP -5 ~M \Q: 12

JUSTIN M. CURTIS
Deputy State Appellate Public Defender
I.S.8. #6406
P.O. Box 2816
Boise, ID 83701

(208) 334-2712
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR KOOTENAI COUNTY

)
)

STATE OF IDAHO,

CASE NO. CR 2012-11152

)

Plaintiff-Respondent,
V.

S.C. DOCKET NO. 44388

RUSSELL ALLEN PASSONS,

AMENDED
NOTICE OF APPEAL

Defendant-Appellant.
TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND THE
PARTY'S
ATTORNEYS,
BARRY
MCHUGH,
KOOTENAI
COUNTY,
PROSECUTOR, P.O. BOX C-9000, COEUR D'ALENE, ID 83614, AND THE
CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The

above-named

appellant

appeals

against

the

above-named

respondent to the Idaho Supreme Court from the judgment and sentence Order
Denying Defendant's Rule 35 Motion entered in the above-entitled action on the
241ti 1st day of J4:ff\e July, 2016, the Honorable Rich Christensen, presiding.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the

Judgments or orders described in paragraph 1 above are appealable orders
under and pursuant to Idaho Appellate Rule (I.A.R.) 11 (c)(1-4-0f!).
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A preliminary statement of the issues on appeal, which the appellant then

intends to assert in the appeal, provided any such list of issues on appeal shall
not prevent the appellant from asserting other issues on appeal, is/are:
(a)

Did the Court error in ruling that the defendant's sentence was not

an illegal sentence?

4.

There is a portion of the record that is sealed. That portion of the record

that is sealed is the Pre-Sentence Investigation Report (PSI) and related
submissions or attachments.

5.

Reporter's Transcript.

The appellant requests the preparation of the

entire reporter's standard transcript as defined in I.A.R. 25(d). The appellant
also requests the preparation of the additional portions of the reporter's
transcript:
(a)

The denial -{)f- tho Defendant's Motion to Correct Illegal Sentence

held on the 24th day of June, 2016 with the Honorable Rich Christensen
presiding. The Court Reporter was Keri Veare with the number of pages
for transcripts under 100 pages.

6.

Clerk's Record.

The appellant requests the standard clerk's record

pursuant to I.AR. 28(b)(2) and all exhibits, recordings, and documents per

IA.R.31. The appellant requests the f-01101.\ling documents to be inoluded in the
clerk's record. in addition to those automatically included under I.A.R. 29(b)(2):
(a)

Brief in Opposition to Motion filed June B, 2016;

(b)

Reply to State's Objection to Correct Illegal Sentence filed June 22,

2016;and
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Any exhibits, including but not limited to letters or victim jmpact

statements and other items offered at the motion hearing.

7.

I certify:
(a)

That a copy of this Amended Notice of Appeal has been served on

the Court Reporter, Keri Veare:
{b)

That the appellant is exempt from paying the estimated fee for the

preparation of the record because the appellant is indigent. (Idaho Code
§§ 31-3220, 31-3220A, I.A.R. 24{e)}:

{c)

That there is no appellate filing fee since this is an appeal in a

criminal case (I.C. §§ 31-3220, 31-3220A. 1.A.R. 23(a}(B)}:
(d)

That arrangements have been made with Kootenai County who will

be responsible for paying for the reporter's transcript, as the client is
indigent, Idaho Code§§ 31 -3220. 31 -3220A, I.A.R. 24{e); and
(e)

That service has been made upon all parties required to be served

pursuant to I.A.R 20.
DATED this 6th day of September, 2016.

JUSTIN .
RTIS
\)
Depu~ppellate Public Defender
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I have this 6th day of September, 2016, caused a
true and correct copy of the attached AMENDED NOTICE OF APPEAL to be
placed In the United States mail, postage prepaid, addressed to:
SEAN PWALSH
ANDERSON PALMER
GEORGE WALSH PLLC
923 N 3RD STREET
COEUR D'ALENE ID 83814
KERIVEARE
CDA REPORTING COURT REPORTERS
VIDEO CONFERENCING & LEGAL VIDEO
250 NORTHWEST BLVD STE 101A
COEUR D'ALENE ID 83814
BARRY MCHUGH
KOOTENAI COUNTY PROSECUTOR
PO BOX C-9000
COEUR D'ALENE ID 83814
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
PO BOX 83720
BOISE ID 83720-0010
Hand delivered to Attorney General's mailbox at Supreme Court

JMC/mal
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Cindy O'Reilly
From:

Sent:
To:

Subject:
Attachments:

supremecourtdocuments@idcourts.net
Thursday, September 8, 2016 08:44 AM
tAH, SEP -8
EFREDERICKSEN@SAPD.STATE.ID.US; RCHRISTENSEN@KCGC'v.US;
documen~s@sapd.state.id.us; coreilly@kcgov.us; ecf@ag.ida w ~
·
cdareporting@yahoo.com
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FILED AMENDED NOTICE OF APPEAL (additional documents, transcript & Reporter clarified) - PLEASE
SEE ATTACHMENT. **RESET DUE DATE-TRANSCRIPT (Reporter's lodging date is 10-06-16) AND
CLERK'S RECORD DUE 11-10-16**
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO
Plaintiff/Respondent

VS.

Russell Allen Passons
Defendant/Appellant

}
}
}
}
}
}
}
}
}
}
}
}
}

SUPREME COURT 44388
CASE CR 2012-11152

CERTIFICATE OF SERVICE

I, Taylor Kipp, Deputy Clerk of the District Court of the First Judicial District of
the State of Idaho, in and for the County of Kootenai, do hereby certify that I have
personally served or mailed, by United States Mail, one copy of the Clerk's Record to
each of the attorneys ofrecord in this cause as follows:

Mr. Lawrence Wasden
Attorney General State of
700 W. Jefferson# 210
Boise ID 83720-0010

Ms. Sara B. Thomas
State Appellate Public Defender
364 7 Lake Harbor Ln
Boise, ID 83706

Attorney for Appellant

Attorney for Respondent

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said
Court this 4th day of October 2016.

Jim Brannon
Clerk of District Court
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